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September 3, 2009
The Honorable Brian A. Joyce
The Honorable Steven M. Walsh
Chairmen, Joint Committee on State Administration and Regulatory Oversight
Massachusetts General Court

State House
Boston, MA  02133
Reference:  House Bill 1113 – Oppose

Dear Senator Joyce and Representative Walsh:

On behalf of the Association of National Advertisers (ANA), I am writing to express our strong opposition to House Bill 1113, which would prohibit alcohol beverage advertising on “any property owned or operated by the Commonwealth.”  
While we share the goal of the sponsor to fight drunk driving and underage drinking, we believe HB1113 would violate the First Amendment commercial speech rights of alcohol beverage companies and their legal audience.  There are numerous non-speech steps that can be taken by the Commonwealth to further restrict sales of alcohol beverage products to minors and address drunk driving, so we strongly urge the Committee to reject HB1113.
ANA is the advertising industry's oldest trade association and the only group exclusively dedicated to enhancing the ability and protecting the right of companies to market their products on a national and regional basis.  Our members are a cross section of American industry, consisting of manufacturers, retailers and service providers.  Representing more than 9,000 separate advertising entities, our member companies market a wide array of products and services to consumers and other businesses.  Many of our members have corporate headquarters or conduct substantial business in Massachusetts.   Although our concerns are not product-specific, most of the major alcohol beverage manufacturers in America are members of ANA.  More information is available at www.ana.net
Alcohol Beverage Advertising has Substantial First Amendment Protection

We believe that HB1113 violates the First Amendment rights of alcohol beverage companies to communicate with a legal audience.

The U.S. Supreme Court has made it clear that truthful, nondeceptive commercial speech cannot be banned or restricted unless the restriction “directly and materially advances” a “substantial governmental interest” and is “narrowly tailored” to “reasonably fit” that interest.  See Central Hudson Gas and Electric Corporation v. Public Service Commission of New York, 447 U.S. 557 (1980).

In a series of cases, including Greater New Orleans Broadcasting Association v. U.S., 527 U.S. 173 (1999), 44 Liquormart Inc. v. Rhode Island, 517 U.S. 484 (1996), and Lorillard Tobacco Company v. Reilly, 533 U.S. 525 (2001), the Supreme Court has ruled that all products and services have the same protection under the First Amendment.  Justice Stevens made clear in 44 Liquormart that alcohol beverage products should not be treated as “sin products.”  

In the Lorillard case, the Supreme Court struck down a regulation promulgated by the Attorney General of Massachusetts, which banned outdoor ads for tobacco products within 1,000 feet of schools, parks and playgrounds.  That regulation was adopted for the asserted purpose of reducing underage use of tobacco products.  The Court explained that the First Amendment rights of advertisers to communicate with adults cannot be diluted by a government that claims it must protect minors from messages concerning an “adult” product.  Lorillard, 533 U.S. at 564.  The Court went on to hold that ‘“the governmental interest in protecting children from harmful materials . . . does not justify an unnecessarily broad suppression of speech addressed to adults.”’  Id.  (citations omitted).  Put another way, government may not ‘“reduce the adult population . . . to reading only what is fit for children.”’ Id. (citation omitted).

While the Lorillard case involved advertising for tobacco products, there can be no doubt that advertising for alcohol beverage products would receive at least as much constitutional protection.  The Supreme Court rejected the efforts of the Massachusetts Attorney General to “childproof” the flow of information in our society.  Children deserve to be protected from inappropriate or harmful material, but the government may not use the guise of protecting children to impose sweeping restrictions on information intended for adults.    

In its decision in the Western States case, the Supreme Court ruled that a federal law prohibiting pharmacists from advertising compounded drugs violated the First Amendment.  See Thompson v. Western States Medical Center, 535 U.S. 357 (2002).  Writing for the majority, Justice O’Connor stated: “If the First Amendment means anything, it means that regulating speech must be a last – not first – resort.”

Some have argued that the power of the states to regulate alcohol under the 21st Amendment somehow trumps the First Amendment protections for alcohol beverage advertising.  The Supreme Court specifically rejected that argument in 1996 in the 44 Liquormart case, when it struck down a Rhode Island law that banned all price advertising for alcohol beverage products.  The states have considerable authority over the sale of alcohol products under the 21st Amendment.  But in a conflict between the 21st and the First Amendments, the Supreme Court was unequivocal that the First Amendment wins.   

So the bottom line is that truthful, nondeceptive alcohol beverage advertising has the same level of First Amendment protection as that for every other legal product or service in our country.  And for every one of these products and services, these protections are significant and substantial.

The Advertising Community and the Alcohol Beverage Industry Promote Responsible Marketing and Use of these Products

The advertising community has played a critical role in efforts to fight alcohol abuse and drunk driving, through Ad Council campaigns such as “Friends Don’t Let Friends Drive Drunk.”  This campaign has been part of the Ad Council’s efforts since 1983.  Another campaign launched in November 2005 seeks to raise awareness and encourage parents to talk to their children early and often about the dangers of underage drinking.  More information about these campaigns is available at www.adcouncil.org
All segments of the alcohol beverage industry have long recognized the importance of responsible marketing practices.  Individual companies have spent many millions of dollars over the years promoting responsible use of their products by adults.  The Beer Institute, the Wine Institute and the Distilled Spirits Council all have self-regulatory marketing codes that encourage best practices for marketing products to an adult audience.

Conclusion

We fully support the goal of promoting enforcement of existing laws against drunk driving and alcohol sales to minors.  We support tougher penalties for illegal sales to minors, including revoking licenses where appropriate.  We support the public education campaigns that various alcohol beverage manufacturers produce.  These and other efforts would directly address legitimate problems, without banning entire categories of commercial speech.  
The First Amendment requires that the government exhaust all of these non-speech tools before seeking to restrict advertising.  We believe that HB1113 would violate the First Amendment rights of alcohol beverage companies and their legal audience.  Therefore, we urge you to reject this proposal.     

Thank you for your consideration of our views.

Sincerely,

Keith A. Scarborough

Senior Vice President, Government Relations

Association of National Advertisers

1120 20th Street, NW, Suite 520-South

Washington, DC  20036

(202) 296-1883
kscarborough@ana.net
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