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The FTC deserves great credit for its continued leadership in focusing the government and the public on the key issue of childhood obesity.  The Federal Trade Commission as an institution, after careful consideration and analysis, has for decades strongly upheld and fostered the First Amendment protections of advertising both for children and adults.  At this critical juncture in combating the obesity challenge in the United States, the Commission will be strongly and forcefully challenged to do so once again.  

It is now almost nine years since the United States Surgeon General released his “Call to Action to Prevent and Decrease Overweight and Obesity.”  The report called on companies, individuals, families, schools, governments and the media to work together to build solutions that will bring better health to everyone in this country.  As the Surgeon General concluded, “There is no simple or quick answer to this multifaceted challenge.”
It’s important to note that the Surgeon General’s report contained no recommendations for restrictions on food marketing.  But that has not stopped calls to ignore constitutional constraints and impose bans or other restrictions on food and beverage advertising.  Congressman Jim Moran (D-VA) recently introduced legislation (H.R. 4053, the “Healthy Kids Act”) that would direct the FTC to conduct a rulemaking and decide what kinds of foods could be marketed to children.  The Moran bill would also direct the FCC to ban or seriously restrict broad categories of food and beverage ads that could appear during children’s programming.
Senator Tom Harkin (D-IA) has proposed repealing the limitation on the FTC’s unfairness rulemaking authority over children’s advertising that Congress put in place in the late 1970’s.  Congressman Dennis Kucinich (D-OH) has circulated a “Dear Colleague” letter on the Hill stating that he intends to introduce legislation to eliminate the current tax deduction for advertising of so-called “fast food and junk food” marketed to children.  Also, there are some speakers at this forum who have argued that ads for foods and beverages should be limited to a tombstone format, with virtually no pictures or illustrations.

Therefore, today’s discussion of advertising to children and the First Amendment is far from abstract or academic.  There is a growing chorus of consumer activists who claim that the most effective and efficient way to combat childhood obesity is through broad advertising suppression.   
Today, I would like to leave you with three main points.

First, as I will discuss, many children’s food advertisers and food manufacturers have voluntarily stepped forward to address concerns about childhood obesity, while the government has not taken the kind of comprehensive and hard steps necessary to actually make significant inroads to reverse the growth of obesity in our society.
Second, the current focus on food advertising is a substantial distraction to a more searching analysis and more effective approach to dealing with the real problems contributing to childhood obesity.

And third, the types of non-voluntary restrictions currently being advocated are both unconstitutional and will do real harm to children by unnecessarily restricting truthful and non-deceptive food advertising.  The government can protect children and effectively combat childhood obesity without trampling on the First Amendment.
The Ad Community’s Response to the Obesity Challenge
Let’s be clear -- the advertising and media communities recognize that childhood obesity is a serious national challenge.  In the eight years since the Surgeon General’s report, our industries have developed a broad ranging and multi-billion dollar series of steps to help respond to this threat.  Here are just some of the highlights:
Product Changes:  Food and restaurant companies have responded through product reformulations and new menu options.  Thousands of new, healthier products have been introduced and restaurants have reduced portion sizes and developed healthier menu options.  Parents have more choices in restaurants and supermarkets than ever before.

The Ad Council:  The Ad Council has partnered with the Department of Health and Human Services (HHS) since 2004 on obesity prevention public services ads.  The “Small Steps” campaign was launched in 2004 and was expanded to target children in 2005.  Last September, HHS and The Ad Council launched a new series of public service ads featuring characters from the film, “Where the Wild Things Are.”   Since the launch of the “Small Steps” campaign, there have been almost 12 million visits to the HHS website, www.smallstep.gov
According to tracking studies conducted by The Ad Council, with the support of the Robert Wood Johnson Foundation, the campaigns are having a significant impact on attitudes and behaviors.  Significant numbers of respondents report that their eating habits and activity levels are much healthier.
Media companies (broadcast, cable, online, print and outdoor) have donated almost half a billion dollars to this effort.  The Ad Council’s childhood obesity prevention campaign has received almost $178 million in donated media support and the adult obesity campaign has received more than $318 million in donated media support.  Millions of dollars of time and talent have also been donated by marketers and advertising agencies in the development and creation of the public service ads.  More information is available at www.adcouncil.org
The Ad Council has also joined with dozens of media, advertising and food companies and non-profits to form the Coalition for Healthy Children.  That group is working to develop consistent, relevant and resonating messages that marketers can all incorporate in their own ads to encourage healthier lifestyles.  More information about this program is available at www.HealthyChildrenCoalition.org
CARU Guidelines:  The marketing community completed a comprehensive review of the guidelines of the Children’s Advertising Review Unit (CARU).  That effort, led by Jodie Bernstein, former Director of the FTC’s Bureau of Competition, updated the guides and addressed concerns about ads in new media and interactive games.  CARU continues to review ads for a broad range of products, including food and beverage ads, to make sure they comply with the guidelines.  The guidelines were specifically updated in regard to food advertising issues to ensure that children’s food ads do not disparage healthy eating practices, do not portray children eating an excessive amount or more than the labeled serving size, and if foods are shown being consumed at meal time, they must be presented as part of a balanced meal.  CARU both monitors advertising in all media and offers voluntarily to prescreen children’s food ads to ensure they meet these exacting standards.            

CFBAI:  As part of the review of the CARU guidelines, industry groups, food marketers and the Council of Better Business Bureaus (CBBB) launched the Children’s Food and Beverage Advertising Initiative (CFBAI) in November of 2006.  The goal of the CFBAI is to change the mix of food and beverage products marketed to children to encourage healthier diet choices and healthy lifestyles.  The 16 companies that are currently participating in the Initiative carry out more than 70% of television food, beverage and restaurant advertising directed to children under age 12.  There has been continued growth in the number of companies and the coverage of the CFBAI program in children’s programming.
Through the voluntary commitments of the CFBAI participants, the landscape of children’s advertising is significantly different than it was several years ago.  Major quick serve restaurants now advertise kid’s meals with apple products and low fat milk.  Other participating food manufacturers have significantly lowered sodium or sugar content of the products they advertise to children and some major confectionary and soft drink manufacturers have voluntarily committed not to advertise on child directed media. The CFBAI reports that over 80% of the CFBAI member products now being advertised on child directed media are a good source of nutrients that children don’t get enough of in their diets - including calcium and fiber.  These are real, significant and voluntary efforts undertaken to improve the mix of food advertised to children-- and that progress will continue.  More information about the CFBAI is available at www.bbb.org/us/children-food-beverage-advertising-initiative
School Curriculum Changes:  One of the most important new initiatives from food manufacturing companies is the creation of a pilot nutrition and physical education curriculum for ten elementary and middle schools in metropolitan Kansas City.  This innovative venture was created by the Healthy Schools Partnership – a joint effort of the American Council for Fitness and Nutrition (ACFN) and the American Dietetic Association Foundation (ADAF).  These groups asked the nationally recognized leader in training physical education teachers, PE4Life, to build a new methodology to teach physical education and nutrition in the schools.  The program’s unique feature is bringing registered dieticians alongside physical education teachers to emphasize the concept of energy balance.
In the fall of 2008, ADAF worked with the Dr. Robert C. and Veronica Atkins Center for Weight and Health at the University of California at Berkeley to study the effectiveness of the program.  They found that students in the program had a significantly higher understanding of the importance of eating fruits and vegetables and were actually eating more fruits and vegetables at school.  PE4Life has also found that the program had increased academic achievement and decreased disciplinary problems in the schools.  As a result of this success, the food manufacturing companies that launched this program have recently committed $20 million in additional funding to expand the pilot curriculum to schools in four states.
Government Inaction

This is the type of leadership from the private sector that is also desperately needed from the government sector if a real dent in obesity rates is to be achieved.  Indeed, the 2004 Institute of Medicine report made a number of specific recommendations for steps governments at all levels could take to address childhood obesity:

· Financial support for nutrition and physical activity grant programs, especially in states with high obesity rates

· Coordinated leadership and support for childhood obesity prevention efforts, especially focused on high-risk populations

· Revisions to zoning ordinances to increase availability and accessibility of opportunities for physical activity

· Improvements to streets, sidewalks and crossing safety of routes to schools, encouraging walking and biking

· Ensuring that all children participate in a minimum of 30 minutes of physical activity during the school day

· Expanding opportunities for physical activity through PE, intramural and interscholastic sports programs

· Enhancing health curricula to devote adequate attention to nutrition, physical activity and reducing sedentary behaviors

Unfortunately, we have seen little evidence that there has been any substantial progress from the government sector on any of these recommendations.  In fact, state and local governments across the country have reduced or eliminated physical education in many of our schools.  Those same governments continue to design neighborhoods that discourage walking or biking.

At the national level, in 2006 the federal government eliminated funding for the VERB campaign at the Centers for Disease Control.  The VERB program produced public service ads to encourage children to eat healthy diets and stay active.  Clearly, if childhood obesity is a national crisis, the government must be proactive in providing funding so that the public receives this type of vital information.
In addition, the federal government has not provided adequate funding for preventive efforts to promote healthy eating and physical activity.  For example, funding for the CDC’s Division of Nutrition and Physical Activity (DNPA) has remained relatively flat for several years.  At that level, the CDC can only fund anti-obesity efforts in about half of the states.  In Mississippi, for example, the state with the highest obesity rates, there still is no federal funding for DNPA programs.

For the past several years, we have worked with a coalition of companies, health groups and the Center for Science in the Public Interest (CSPI) to try to convince Congress to increase the funding levels for the DNPA so that anti-obesity programs can be funded in all fifty states.    

The bottom line is that the government has failed to demonstrate a serious policy or fiscal commitment to the various non-speech restrictive steps that could be taken to directly address childhood obesity. 

Don’t Downsize First Amendment Rights

In evaluating government initiatives regarding childhood obesity, any fair verdict would demonstrate that the overwhelming weight of attention has focused on proposals to restrict advertising, rather than on seeking non-speech restriction related solutions.  There are still too many policy advocates who claim that advertising is the primary or one of the major causes of obesity.  Therefore, in “Sizing Up Food Marketing and Childhood Obesity,” we must be extremely careful that we do not heed the call to injudiciously and unnecessarily downsize First Amendment constitutional rights.  
Supersizing advertising censorship cannot solve the obesity crisis.  There are strong reasons to believe that manipulation of speech as a panacea for limiting obesity would lead us into a policy and regulatory cul-de-sac. 

Déjà Vu All Over Again

The FTC’s own history and experience should be a beacon to guide us in regard to these critical speech issues. The FTC has wrestled in detail with the constitutional issues surrounding food marketing and children’s advertising before.  Back in 1978, the FTC launched a rulemaking to consider whether to ban all children’s food advertising.  After three years of review, more than sixty thousand pages of written comments and six thousand pages of hearing transcript, much of it focusing on constitutional issues, the Commission staff recommended termination of the rulemaking.  The staff found that there did not appear “to be workable solutions which the Commission can implement through rulemaking in response to the problems articulated during the course of the proceeding.”  FTC Final Staff Report and Recommendation, March 31, 1981 at 13.

In 2004, Howard Beales, then the Director of the Bureau of Competition, reviewed this history in detail in a paper entitled, “Advertising to Kids and the FTC: A Regulatory Retrospective that Advises the Present.”  Beales, after a careful analysis of the constitutional and policy issues, forcefully stated “Based on the history of FTC regulation of children’s advertising experience with the prior Kidvid rulemaking and the current state of the law, one can only conclude that restricting truthful advertising is not the way to address the health concerns regarding obesity.” (p 18)

There is No Causal Link Between Food Advertising and Childhood Obesity

Analysis of the existing research also upholds this view. The Institute of Medicine (IOM) concluded in a 2005 report that they could not find a causal link between advertising and adiposity.  According to the authors, the report, entitled Food Marketing to Children and Youth: Threat or Opportunity, was based on a thorough and impartial review of existing scientific data.

The IOM report concluded: “the current evidence is not sufficient to arrive at any finding about a causal relationship from television advertising to adiposity.”  IOM 2005 report at 8-9.  The IOM also found that the data, while “weak,” suggested that for teenagers advertising not only did not drive their food choices but was negatively associated with these choices.
Todd Zywicki, Foundation Professor of Law at George Mason University School of Law and former Director of the Office of Policy Planning at the FTC, has conducted a comprehensive review of existing literature on the causes of rising obesity rates, including the possible contribution of advertising to the obesity problem.  In his paper, “Obesity and Advertising Policy,” Professor Zywicki concluded:

“Based on our review of the evidence and economic theory, we believe that a host of factors have contributed to the increased rate of obesity in the American population.  Our review of the available evidence does not indicate that food marketing to children has grown markedly during the years that children’s obesity has increased.  Thus, it seems that food advertising is not a primary causal factor in children’s increased obesity rate.  Furthermore, there may be negative consequences to banning or restricting truthful food advertising.  As the public becomes more educated on the importance of weight control to health, there may be increased pressure on marketers to compete on calorie content; food ad restrictions could inhibit such competition.”  (Emphasis added)

Food and Beverage Advertising Has Declined While Obesity Rates Grew
Many critics of food marketing allege that children are “bombarded” by an ever-increasing number of food commercials leading to increased obesity rates.  Unfortunately, some of the reports of these advocates have been based on assumptions and assertions rather than scientific data and analysis.  In fact, food and beverage marketers and restaurants are spending less in real dollars on TV advertising and children under 12 are seeing fewer TV commercials for food products.

Beginning in 2004, ANA and the Grocery Manufacturers Association (GMA) have commissioned Nielsen Media Research to quantify food advertising expenditures and exposures.  Mary Sophos with GMA will be discussing the specific details of the latest survey this afternoon.  The surveys demonstrate that the typical child is seeing fewer food and beverage ads on TV; overall spending for food, beverage and restaurant ads, adjusted for inflation, continues to decline; and the mix of advertising seen by children continues to shift to more healthy choices.
Our first survey of the Nielsen data focused on ad expenditures and exposures for the period from 1993 to 2003.  This ten-year period has been cited as the time during which obesity rates grew the most and at the highest rate.

The data was analyzed by Georgetown Economic Services, LLC and the study drew the following conclusions:

· adjusting for inflation in order to hold the value of dollars constant, real expenditures on food and restaurant advertising on all television, including cable, fell over the ten-year period from 1993 to 2003.  In 1994, ad spending in these categories reached $5.92 billion.  In 2003, ad spending in these categories had dropped to $4.98 billion.  This was a 13% drop from the first four years of the period to the last four years.

· Rather than being increasingly bombarded by restaurant and food ads, children under 12 in fact saw fewer ads on TV in these categories between 1993 and 2003.  The Nielsen data showed that the number of food and restaurant ads reached 5,909 per year in 1994 but dropped to 5,038 in 2003.

Last July, the FTC released its long-awaited report on food/beverage ad spending in all media.  The report found that the total amount spent on food and beverage advertising to children aged 2-17 in 2006 was $1.6 billion.  This figure is significantly lower than the $10 to $12 billion dollar figure that was cited in the 2004 Institute of Medicine (IOM) Report on marketing to children.  This finding once again emphasizes the need to carefully develop a childhood obesity agenda based on fact, not on unsupported conjecture no matter how often those conjectures are repeated.
The Nielsen numbers and the FTC report clearly refute those advocates who claim that children are being increasingly bombarded by TV ads for foods, beverages and restaurants.  It’s also important to note that advertising for these products is not a new phenomenon for parents or children.  There have been substantial amounts of television commercials for food and beverage products and restaurants since the beginning of television, long before the recent increase in childhood obesity rates.  

Restricting Food Advertising Will Not Combat Obesity

There also is strong reason to believe that governmental manipulation of food marketing will not effectively combat obesity.

In a number of countries, there are broad restrictions on food advertising.  In fact, in Sweden and the Canadian province of Quebec, broad bans on advertising to children have been imposed.  Recent analysis of these bans, however suggest that they have had minimal, if any, impact on obesity levels.  Additionally, in the Netherlands and certain other European countries, where there are no ad restrictions and relatively high levels of food advertising, obesity levels are lower than in either Quebec or Sweden.  

In fact, childhood obesity is becoming a serious challenge in countries like Ghana and Haiti, which do not have as extensive media operations or significant amounts of food advertising as the U.S.  There are clearly other major factors at work in these countries.

In the United States, the amount of advertising for food products is relatively uniform across this nation.  Television viewers in Jackson, Mississippi see most of the same commercials for foods and beverages that are seen by viewers in Boulder, Colorado.  Yet there are significant differences in obesity levels across the country for both adults and children, even in closely contiguous areas.  CDC numbers from 2007 indicated that 9.6% of children in Oregon were obese, while in Mississippi the rate was 21.9%.  Utah’s rate was 11.4% while Georgia’s was 21.3%  

According to 2008 figures from the Centers for Disease Control and Prevention, the state with the lowest rate of obesity among adults was Colorado, at 18.5%.  By contrast, the rate of obesity among adults was 30.3% in Oklahoma, 27.4% in Kansas and 26.6% in Nebraska.  Five other states (Alabama, Mississippi, South Carolina, Tennessee and West Virginia) had an adult obesity rate equal to or greater than 30% (http://www.cdc.gov/obesity/data/trends.html).  These kinds of findings demonstrate that there clearly are issues at work on childhood and adult obesity that far transcend the impacts of adverting.
As we will discuss further, these findings directly relate to the constitutional burdens that the government faces in restricting food advertising directed to children. 

Food Advertising Has Substantial First Amendment Protection

Speech enjoys a uniquely favored status in democratic culture and in free markets.  The whole trend of First Amendment law, since the mid-1970’s, has been to provide greater protection to commercial speech.  At that time, the Supreme Court recognized that a “particular consumer’s interest in the free flow of commercial information … may be as keen, if not keener by far, than his interest in the day’s most urgent political debate.”  Virginia Bd. of Pharmacy v. Virginia Citizens Council, 425 U.S. 748, 763 (1976).

Over the next thirty years, the Supreme Court has repeatedly strengthened the protections that commercial speech enjoys under the First Amendment.  In Thompson v. Western States Medical Center, 535 U.S. 357 (2002), the Supreme Court ruled that a federal law prohibiting pharmacists from advertising compounded drugs violated the First Amendment.  Writing for the majority, Justice O’Connor enunciated the clearest expression of the Supreme Court to date concerning the constitutional limits on restricting advertising: “If the First Amendment means anything, it means that regulating speech must be a last – not first – resort.”

The Western States case makes clear that the First Amendment should not be perceived as merely a defense against government overreaching in regard to speech regulation in general or advertising restrictions in particular.  Instead, it sets up clear parameters for government policy formation. Western States commands that consistent with the First Amendment non-speech restrictive options need to be examined and found wanting and inadequate before speech restrictive options can be legitimately turned to for consideration.

Therefore, in addressing the childhood obesity challenge, if the government wishes to adhere to the holding in Western States, it must examine non-speech restrictive alternatives first.  This outlook calls for the development within the government of a more coordinated and comprehensive approach to policy development in regard to the obesity issue where non-speech restrictive approaches can be fully considered.  The FTC, of course, has an extremely important role in this weighing of options, while continuing its long tradition of strong enforcement against false, deceptive or unfair food ads.

The types of efforts being advocated to ban or restrict food advertising aimed at children raise very serious First Amendment concerns.  The Supreme Court has made it clear that truthful, non-deceptive commercial speech cannot be banned or restricted unless the restriction “directly and materially advances” a “substantial governmental interest” and is “narrowly tailored” to “reasonably fit” that interest.  See Central Hudson Gas and Electric Corporation v. Public Service Commission of New York, 447 U.S. 557 (1980).  Any government restriction on commercial speech must also be “no more extensive than necessary.”  Lorillard Tobacco Company v. Reilly, 533 U.S. 525 (2001).  Also, the burden of proof concerning all of these issues must be met by the government.  Edenfield v Fane, 507 U.S. 761 (1993). 
Given the complex and multifaceted causes of obesity and the welter of inconsistent studies on the role of advertising and media, we do not believe that bans or restrictions on food or beverage advertising aimed at children could meet the Central Hudson test.

As noted earlier, the IOM did not find a causal link between food and beverage advertising and childhood obesity.  The amount of food and beverage advertising that children have seen on television has actually declined during the same period while obesity rates have increased, important facts that the IOM did not have at the time it made its recommendations.  Children across the country see relatively the same amount of TV commercials for foods and beverages and restaurants, yet there are wide variances in obesity rates from one state to another.  Finally, there has been no significant decrease in obesity rates in countries that have banned or seriously restricted advertising to children.

Given all of these facts, it is not likely that banning or restricting food advertising would directly advance the government’s interest in protecting the health of children.  

In addition, it would be very difficult to craft a “narrowly tailored” restriction on advertising to children that is no more extensive than necessary.  The U.S Supreme Court has consistently refused to allow a “child protection” rationale to justify blocking information from reaching adults.  In Bolger v. Youngs Drug Products, 463 U.S. 60 (1983), the Court noted that communication in society cannot be lowered to the level of the sandbox under the guise of protecting children.  

Pictures and Illustrations Have Strong First Amendment Protection
Nevertheless, there are a number of consumer advocates who believe the Supreme Court would uphold extremely extensive restrictions on advertising, short of a total ban.  They therefore call for so-called “tombstone” advertising regimes, which either ban or seriously restrict the use of illustrations and pictures and other expressive content in ads.  

We do not believe the government could constitutionally impose a tombstone format regime on food and beverage advertising.  In Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626 (1985), the Court stated unequivocally that “use of illustrations or pictures in advertisements serves important communicative functions: it attracts the attention of the audience to the advertiser’s message, and it may also serve to impart information directly” and is thus “entitled to the First Amendment protections afforded verbal commercial speech.”  471 U.S. at 646. 
The Court also noted that the government cannot impose a blanket, prophylactic ban or restriction on the use of pictures or illustrations: “decisions involving commercial speech have been grounded in the faith that the free flow of commercial information is valuable enough to justify imposing on would-be regulators the costs of distinguishing the truthful from the false, the helpful from the misleading, and the harmless from the harmful.”  471 U.S. at 646.

Infantilizing Teenagers

Advertisers have long believed that children under 12 years old deserve special protection and consideration.  We understand that children are not miniature adults and that advertising material that might be appropriate for adults might be inappropriate or even deceptive for children.  The Children’s Advertising Review Unit (CARU) specifically contains detailed provisions to take into consideration these special factors.  The FTC, CARU and CFBAI all have developed their regulations in the children’s area to take into account what would be appropriate for a child’s experience and maturity level.

We are very concerned, however, about growing calls from some quarters to extend special protections in the food advertising area to those under 17.  These initiatives entail major decisions with potentially radical implications.  In the increasingly complex and expanding media universe in which we all live, the ability to partition advertising into age restricted ghettoes is less and less possible.  Furthermore, it takes an analytical contortionist to accept the view that teenagers are incapable of handling various types of food advertising but are ready to take on other major complex societal responsibilities.

Many 17 year olds are allowed to drive by themselves and stand at the threshold of being allowed to vote, to marry and to go into the military.  When we urge treating a 17 year old like a seven year old with regard to advertising, how can you stop there in regard to speech censorship?  It is just not possible to place teenagers from 13 to 17 in impermeable cocoons or hermetically sealed containers until they somehow emerge magically mature at the age of 18.

It is also important to remember that children have independent First Amendment rights.  In American Amusement Machine Association v. Kendrick, 244 F.3d 572 (7th Cir. 2001), Judge Richard Posner described this critical reality: “People are unlikely to become well-functioning, independent-minded adults and responsible citizens if they are raised in an intellectual bubble.”
Commercial Speech is Critical to the Democratic Marketplace of Ideas
Despite the Supreme Court’s clear increasing protection for commercial speech,   my fellow panel members, Professors Yosifon and Piety, have written law review articles which question the capacity of consumers to make informed decisions in the marketplace, against the overwhelming power of corporate America.  Both attack the famous formulation of Oliver Wendell Holmes in Abrams v United States, 250 U.S. 616, 630 (1919): “that the ultimate good desired is better reached by free trade in ideas--that the best test of truth is the power of the thought to get itself accepted in the competition of the market…That at any rate is the theory of our Constitution.”

Professor Yosifon questions this outlook because of his belief that advertising, often through powerful and unperceived methods of persuasion, misleads consumers in often “detrimental or even deadly” ways.  Professor Piety focuses on what she believes is the overwhelming economic power of corporations that lead to “gross imbalances in resources, incentives and opportunities to speak,” which she claims undermines the marketplace of ideas and that “seems far more likely to lead to less truth rather than more.”  Professor Piety concludes that “When we consider for-profit corporations’ very powerful interest and influence in government, their anti-democratic structure, and their singular organizational imperatives it hardly seems that democracy would be well served by offering them even more leeway in the form of a constitutional shield for their expressive activities.” 

These views, however, rest on twin beliefs that are highly suspect.  First, these distortions in the commercial marketplace could only be successful over the long haul if the FTC, the Attorneys General and other federal and state regulators were unable to monitor and successfully penalize false, deceptive or anti-competitive activity.  Professor Yosifon explicitly takes that point of view arguing that regulators cannot keep up with the “avalanche of misleading junk-food advertising they confront on television, radio, billboards, print periodicals, the Internet, or as product placements within entertainment programming, music, video games and even live theatre.”  He therefore argues for sweeping tombstone advertising regulation that would drastically curtail the expressive content of a vast array of food ads. 
Professor Yosifon appears to believe that the FTC would be restricted to case by case adjudication—a far more powerful regulatory tool than he acknowledges; however, in fact, there is no bar on the FTC carrying out rulemakings against false or deceptive food advertising.  To dramatically hobble and censor this advertising because some of it might slip through the regulatory net would be like arguing that because police monitoring of speed limits is not fully effective, all cars must be fitted with governors to assure that they cannot go over posted speed limits.  Clearly, this outlook vastly underestimates the power of the FTC and other regulators to oversee and protect the marketplace.
Secondly, both Professors Piety and Yosifon either ignore or dismiss the fact that corporations must be responsive to the wants and needs of consumers in the economic marketplace for their own financial wellbeing.  If consumers become sufficiently concerned about the health and other adverse consequences of obesity for themselves and their children, they will demand food and beverage products that will provide them low fat low calorie options—and in fact this is happening today.
Only if you accept the notion that corporate America has the ability to impose overpowering thought control and to consistently manipulate the public at large can you ignore this aspect of societal control over both the marketplace of ideas and the economic marketplace itself.  Clearly, acceptance of this view, which imputes such a low capacity for personal awareness and personal decision making by the pubic in general, has implications far beyond the commercial advertising arena to the whole efficacy of individual choice in a democratic society.   

Conclusion: Look for Solutions That Work
The advertising community stands ready to continue to work with the government, parents and the health community to address the childhood obesity challenge.  Clearly, the FTC will play a major role in this effort by assuring that false or deceptive food advertising is severely penalized.  
However, it is critical to acknowledge that the obesity crisis is so large that only a comprehensive and coordinated effort involving the local, state and federal governments, with substantial federal funding, will have any chance to reverse these trends.  The advertising community will continue and accelerate our efforts to provide major private sector assistance in this effort. 
The U.S. Surgeon General, the Institute of Medicine (IOM) and others have provided a comprehensive blueprint for comprehensive, non-speech restrictive steps that we can take to address this challenge.
The experience of Somerville, Massachusetts demonstrates that these steps can actually work.  An article in the Wall Street Journal on May 10, 2007, described the success of a communitywide effort in Somerville involving the local government, schools, restaurants, parents and children.  The program was designed primarily by Dr. Christina Economos, an assistant professor at the Tufts University Friedman School of Nutrition.  Noting that the town has undergone a subtle yet dramatic transformation in the past five years, Dr. Economos concluded: “A lot of people making a few small changes added up to this huge thing.”
In Somerville, a local government was able to make dramatic progress in combating obesity and to succeed in doing it without any speech restrictions.  This type of change can be achieved throughout this country but only if government dramatically ramps up its funding and commitment levels.
Childhood obesity can and constitutionally must be addressed without restricting truthful nondeceptive advertising.  There can be nothing more destructive to solving real problems than to create the illusory impression that something constructive is being done when that is not the case.  Speech suppression will only divert society’s efforts from more meaningful initiatives.
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