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Expanded FTC authority could harm advertisers, advertising agencies and media
When the Senate completes work on financial industry reform legislation, House-Senate discussions will turn to how to merge the two bills. Approximately 600 words in the House bill would give the Federal Trade Commission (FTC) authority to accelerate the process of issuing new rules, make it easier to impose fines, and expand potential liability to ad agencies and the media in a way that could put a chilling effect on the advertising and marketing practices of all of the nation's businesses. Below is a description of the proposal and a potential opportunity for the FTC to put such new authority to work.

The proposed changes: Buried in the financial industry reform bill (that has passed the House) is a grant of new rulemaking authority for the FTC that would allow the agency to speed up the issuance of rules that could negatively affect jobs and the sale of products throughout the U.S. economy. 
Instead of following its carefully crafted procedures to issue rules restricting unfair or deceptive advertising, the House legislation would allow the FTC to give public notice of a proposed rule, wait 60 days for comments, and then publish a final rule. A court could only overturn the rule if it found the agency had been arbitrary or capricious. In the Magnuson Moss FTC Improvement Act of 1975, Congress gave the FTC new powers to levy fines (after going through the Justice Department) and seek injunctions and order disgorgement of wrongful gains. However, with that grant of broad new authority Congress required the FTC to be sure a problem is real and document actual and not just hypothetical unfair acts.  The law also directed the FTC to conduct a hearing to gather facts supporting the rule, and authorized a federal Court of Appeals to determine if a rule is supported by substantial evidence in the record if affected parties challenge its legality.
While this is about a rulemaking process, if the FTC does not create a documented case that will stand up under judicial review, a new rule could affect media and advertisers through the U.S. economy. For example, in 1978 the FTC proposed the "Kid Vid" rule to ban advertising to children of cereals in an attempt to reduce dental cavities. After three years of hearings and disruption of the marketplace, the FTC withdrew the rule because it was impossible to administer. Now consider current discussions of a rule that the FTC might issue if Congress gives it this expedited rulemaking authority.
The FTC and three other federal agencies have recommended nutrition guidelines that would ban ads for numerous popular products. The four agencies (FTC, CDC, FDA and USDA) on December 15, 2010 announced "voluntary" nutrition guidelines to dictate what foods may be advertised to children and youths under 18 years of age. The extension of the age range to 18 is unprecedented. If made final, these guidelines would bar the advertising to youths of familiar products including yogurt, vegetable soup, peanut butter and most breakfast cereals. Because of the age range, the guidelines would bar advertising that supports more than 1,700 television programs. 
The four agencies described these nutrition standards as "voluntary," but FTC officials observed that if industry did not comply with these "voluntary" guidelines the FTC would ask Congress to make them mandatory. 
To quote Yogi Berra, "It is deja vu all over again." 
If Congress gives the FTC accelerated rulemaking authority, the agency would not have to wait for Congress to adopt the new advertising bans – it could publish a notice, wait 60 days and issue a rule that has the force of law. The advertising ban recommended by the four agencies would be "Kid Vid" on steroids.

Of special concern, the legislation grants the power to fine aiders and abettors.  In a further extension of the reach of the legislation, the House and Senate bills give the government the authority to impose sanctions on any person who "knowingly or recklessly provides substantial assistance" to another person in violation of the FTC act. While intended to reach various forms of interlocking scams using traditional tiered operations or the Internet, the language is so broad that it could reach various types of Internet, print, radio or television advertising in which the fraudulent or deceptive intent of the language is unknown to the media or to an advertising agency. The provision not only lacks a requirement that intent be present before someone is liable, but without clear guidelines as to what activities are proscribed, an advertising agency or media outlet could be charged for an advertisement that appeared to be truthful but later was determined by the FTC or another agency to be unfair or deceptive.
House bill gives FTC authority to impose fines independent of the Justice Department. The 1975 Magnuson Moss Act gave the FTC the authority to impose fines on companies that engage in unfair or deceptive practices in violation of an FTC order or consent agreement. However, the FTC first must notify the Department of Justice and wait 45 days for the DOJ to handle the case or allow the FTC to proceed on its own. In either case, a Federal Court must impose the proposed fine.  The bill that passed the House would give the FTC the power to impose the fine on its own and bypass the Justice Department and the courts. This would be an extraordinary power to give to the FTC and could result in regulation by intimidation instead of by due process.

Many industries and companies could fall within the larger FTC powers.  The FTC has jurisdiction over any unfair or deceptive act in the entire U.S. economy. Its authority does not extend just to advertising of food products but to any unfair or deceptive practice in most industries not specifically exempted.  In the past the agency has regulated funeral directors, eyeglass vendors, franchise sales and gasoline prices. Currently they are investigating behavioral advertising on the Internet, and they will continue their oversight of "green" marketing of products described as sustainable. As automobile fuels rise in price the FTC could be expected to examine vehicle mileage claims.

Where things stand. The Senate has voted to begin debate on its bill. When the Senate completes its work, the House and Senate will work to combine their bills. House Financial Services Chairman Barney Frank (D-MA) and Senate Banking Chairman Chris Dodd (D-CT) could agree in negotiations to accept the extraordinary House-passed FTC rulemaking powers, authority to directly fine advertisers and capture innocent advertising agencies and media. This extraordinary grant of power should be rejected and made the subject of more thoughtful deliberation by Congress.

Now is the time to call or email your Senators and Members of Congress and urge them to ask House and Senate leaders to remove this new authority over advertisers and the media.

