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Privacy Legislation 
Privacy issues have been extremely active in recent years.  Numerous privacy bills have been introduced in Congress, while the Federal Trade Commission has publicly questioned whether new privacy laws are needed.  ANA has met frequently with the FTC to urge self-regulation and enforcement of existing laws and regulations rather than the enactment of new laws.  We have also delivered this message to key members of Congress.  In recent years, legislation has transitioned from general privacy to more specific issues such as data security and “spyware.” 
In the Senate, Senators Dianne Feinstein (D-CA) and Richard Shelby (R-AL) have long called for wide-ranging privacy legislation. In the House, Energy and Commerce Committee Ranking Member Joe Barton (R-TX) has strong views on this issue.  Rep. Cliff Stearns (R-FL), the former Chairman of the Consumer Protection subcommittee, also has pushed online and offline privacy legislation in the past.  
In addition, ANA has played a leading role in the design and execution of economic and policy studies demonstrating the value of the free flow of information to consumers and businesses.  

Privacy Legislation in the 110th Congress:  Senate  

	BILL NUMBER
	
	SHORT TITLE

	S. 49
	
	Protecting Children in the 21st Century Act

	SPONSOR
	
	SUMMARY

	Stevens  

(R-AK)
	
	Title III of this bill would make it unlawful to engage in the sale or purchase of children’s personal information.  

	
	
	Introduced:  1/4/2007

Status:  1/4/2007:  Referred to the Committee on Commerce, Science, and Transportation.  

Cosponsors (None)


	BILL NUMBER
	
	SHORT TITLE

	S. 238
	
	Social Security Number Misuse Prevention Act

	SPONSOR
	
	SUMMARY

	Feinstein 
(D-CA)
	
	This bill criminalizes the display, sale or purchase of Social Security numbers.

	
	
	Introduced:  1/10/2007

Status:  1/10/2007:  Referred to the Committee on the Judiciary
Cosponsors (6):  Gregg (R-NH); Sununu (R-NH); Nelson (D-FL); Leahy (D-VT); Snowe (R-ME); Lincoln (D-AR)


	BILL NUMBER
	
	SHORT TITLE

	S. 239
	
	Notification of Risk to Personal Data Act of 2007

	SPONSOR
	
	SUMMARY

	Feinstein 

(D-CA)
	
	This bill requires federal agencies and business entities engaged in interstate commerce that use, access, transmit, store, dispose of or collect sensitive personally identifiable data to provide notice to any consumer when a breach of security occurs.  Either written, telephone, or email notice is permitted.  The notice must detail the types of information that was potentially accessed in the security breach.  Enforcement is given to the federal and state attorneys general.  Penalties are set at $1,000 per day per individual whose information was accessed, up to a maximum of $50,000 per person.  The bill has a “safe harbor” provision exempting agencies and entities from the notice requirement if it determines no significant risk that the breach resulted in harm to those whose information was subject to the breach.     

	
	
	Introduced:  1/10/2007

Status:  1/10/2007:  Referred to the Committee on the Judiciary.  
Cosponsors (None)


	BILL NUMBER
	
	SHORT TITLE

	S. 495
	
	Personal Data Privacy and Security Act of 2007

	SPONSOR
	
	SUMMARY

	Leahy
(D-VT)
	
	This bill makes it a criminal offense to conceal breaches of data security and sets requirements for data brokers.  It also requires companies engaged in interstate commerce to establish personal data privacy and security programs.  Such companies must also provide notice to consumers when a security breach occurs.  

	
	
	Introduced:  2/6/2007
Status:  2/6/2007:  Referred to the Committee on the Judiciary.  

Cosponsors (4):  Feingold (D-WI); Sanders (I-VT); Schumer (D-NY); Specter (R-PA)


Privacy Legislation in the 110th Congress:  House of Representatives

	BILL NUMBER
	
	SHORT TITLE

	H.R. 936
	
	Prevention of Fraudulent Access to Phone Records Act 

	SPONSOR
	
	SUMMARY

	Dingell 
(D-MI/15)
	
	This bill would make it unlawful to obtain or disclose customer proprietary network information (CPNI) through fraud.  This practice is more commonly known as “pretexting”

	
	
	Introduced: 2/8/2007
Status:  2/8/2007: Referred to the Committee on Energy and Commerce

Cosponsors (26):  Main Cosponsor is Barton (R-TX/6)


	BILL NUMBER
	
	SHORT TITLE

	H.R. 948
	
	Social Security Number Protection Act of 2007

	SPONSOR
	
	SUMMARY

	Markey
(D-MA/7)
	
	This bill allows the FTC to put restrictions on the sale and purchase of Social Security numbers.   

	
	
	Introduced:  2/8/2007
Status:  2/8/2008:  Referred to Committee on Energy and Commerce

Cosponsors (25): Main Cosponsor is Barton (R-TX/6)


	BILL NUMBER
	
	SHORT TITLE

	H.R. 958
	
	Data Accountability and Trust Act (DATA Act) 

	SPONSOR
	
	SUMMARY

	Rush
(D-IL/1)
	
	This bill would require the FTC to promulgate regulations requiring companies engaged in interstate commerce to establish and implement procedures and policies to secure consumer data.  A company would be required to designate a person to have the responsibility to oversee data security.  It would also require companies to notify any consumer whose personally identifiable information was acquired by an unauthorized person due to a security breach and to allow consumers’ access to their data.  The act would limit enforcement to the FTC and state attorneys general.  

	
	
	Introduced:  2/8/2007

Status:  2/8/2007:  Referred to Committee on Energy and Commerce

Cosponsors (25): Main Cosponsor is Stearns (R-FL/6) 


	BILL NUMBER
	
	SHORT TITLE

	H.R. 964
	
	Securely Protect Yourself Against Cyber Trespass Act (Spy Act)

	SPONSOR
	
	SUMMARY

	Towns
(D-NY/10)
	
	This bill makes it unlawful for a person to engage in deceptive acts or practices such as transmitting software that takes control over a user’s computer, modifies a computer’s internet settings, collects personal information by keystroke logging, or induces installation of software through misrepresentation.  It also prohibits the transmission of information collection programs that obtain personally identifiable information without providing notice and obtaining the consent of the user.   It sets fines for up to $3,000,000 for violations.  The bill contains a federal preemption provision.  

	
	
	Introduced:  2/8/2007

Status:  2/8/2007:  Referred to Committee on Energy and Commerce

Cosponsors (30): Main Cosponsor is Bono (R-CA/45)


	BILL NUMBER
	
	SHORT TITLE

	H.R. 1008
	
	Safeguarding America’s Families by Enhancing and Reorganizing New and Efficient Technologies Act of 2007 (SAFER NET Act)

	SPONSOR
	
	SUMMARY

	Bean

(D-IL/8)
	
	This bill would set up an office of Internet Safety and Public Awareness within the FTC with responsibility for programs and activities relating to promoting internet safety.

	
	
	Introduced:  2/13/07

Status:  2/13/2007:  Referred to Committee on Energy and Commerce

Cosponsors (50)


	BILL NUMBER
	
	SHORT TITLE

	H.R. 1685
	
	Data Security Act of 2007

	SPONSOR
	
	SUMMARY

	Price
(R-GA/6)
	
	This bill would require companies that collect information from consumers to implement and maintain security procedures to protect that information, and to notify consumers in the event of a breach.  

	
	
	Introduced:  3/26/07
Status:  3/26/07:  Referred to the Committee on Financial Services; the Committee on Oversight and Government Reform; and the Committee on Energy and Commerce

Cosponsors (None)


Media Content and Child Protection Legislation 

A number of high profile incidents over the past few years have increased Congressional attention on both indecency and violent entertainment.  In 2006, Congress passed legislation to increase indecency fines ten-fold to $325,000 per violation.  In addition, some members of Congress have sought to limit violent programming by giving the Federal Communications Commission regulatory authority to ban it if measures such as the ratings system and v-chip are found to be ineffective. 

ANA opposes any restrictions on violent programming that limit the First Amendment rights of broadcasters.  We have also been instrumental in the creation of the Family Friendly Programming Forum, a proactive group of 45 major national advertisers.  (See the Family Friendly Programming section on the ANA web site). 

Media Content and Child Protection Legislation in the 110th Congress:  Senate   

	BILL NUMBER
	
	SHORT TITLE

	S. 602
	
	Child Safe Viewing Act of 2007

	SPONSOR
	
	SUMMARY

	Pryor
(D-AR)
	
	This bill requires the Federal Communications Commission to initiate a rulemaking to consider measures to encourage or require the use of advanced blocking technologies that are compatible with various communications devices or platforms.

	
	
	Introduced:  2/15/07
Status:  2/15/07:  Referred to Committee on Commerce, Science and Transportation
Cosponsors (2):  Kohl (D-WI); Menendez (D-NJ)


Media Content and Child Protection Legislation in the 110th Congress:  House of Representatives   

None pending.

Direct-to-Consumer Prescription Drug Advertising Legislation 

Numerous surveys have shown that direct-to-consumer prescription drug advertising imparts important benefits to consumers.  However, some in Congress want to limit this category of advertising, either through moratoriums or limitations on the tax deductibility of the cost of advertising.  ANA has lobbied key Congressional committees in support of DTC pharmaceutical advertising, provided key witnesses for hearings and distributed economic research in support of DTC advertising to key members of Congress.
ANA supports prescription drug advertising and opposes any attempts to limit it.  In this effort, ANA works with our member companies and industry groups such as the Pharmaceutical Research and Manufacturers Association (PhRMA) to protect the right of pharmaceutical manufacturers to communicate directly and effectively with consumers.  We support PhRMA’s Guiding Principles for Direct-to-Consumer Advertising, which can be viewed at http://www.phrma.org/direct_to_consumer_advertising/. 
Direct-to-Consumer Prescription Drug Advertising Legislation in the 110th Congress:  Senate 

	BILL NUMBER
	
	SHORT TITLE

	S. 334
	
	Healthy Americans Act 

	SPONSOR
	
	SUMMARY

	Wyden 

(D-OR)
	
	This bill, which guarantees that all adults will have access to a “Healthy Americans Private Insurance (HAPI) plan” and makes changes to Medicare, contains a one-time disallowance of the tax deduction for expenses relating to advertising or promotion of prescription drugs, unless the drug manufacturer submits a comparison effectiveness study to other drugs, including over-the-counter medication, or includes a statement indicating a lower cost alternative may soon be available.     

	
	
	Introduced:  1/18/2007
Status:  1/18/2007:  Referred to Committee on Finance.

Cosponsors (None)


	BILL NUMBER
	
	SHORT TITLE

	S. 468
	
	Food and Drug Administration Safety Act of 2007

	SPONSOR
	
	SUMMARY

	Grassley

(R-IA)
	
	This bill establishes a Center for Postmarket Evaluation and Research for Drugs and Biologics at the FDA to make determinations on the safety and effectiveness of approved drugs.  If it finds that a drug presents an unreasonable risk, one of the remedial steps the FDA can take is to require preclearance of promotional material and require disclosures about the risk on all promotional material.  The bill also requires preclearance of all promotional material for the first two year period following a drug’s approval.  

	
	
	Introduced:  1/31/2007
Status:  1/31/2007:  Referred to the Committee on Health, Education, Labor, and Pensions
Cosponsors (3):  Dodd (D-CT); Bingaman (D-NM); Mikulski (D-MD)
Companion Bill:  H.R. 788


	BILL NUMBER
	
	SHORT TITLE

	S. 484
	
	Enhancing Drug Safety and Innovation Act of 2007

	SPONSOR
	
	SUMMARY

	Enzi
(R-WY)
	
	This bill dealing with drug safety requires that the FDA devise “Risk Evaluation and Mitigation Strategies (REMS)” at the outset of its approval process for new drugs.  The REMS can include strategies of disseminating risk information, including preclearance of promotional material to ensure that advertisements adequately convey information regarding risk.  The FDA can make recommendations of additional disclosures, or if such measures are inadequate, can also prohibit direct-to-consumer advertising for up to two years.  

	
	
	Introduced:  2/1/2007
Status:  2/1/2007:  Referred to the Committee on Health, Education, Labor, and Pensions

Cosponsors (1):  Kennedy (D-MA)   


Direct-to-Consumer Prescription Drug Advertising Legislation in the 110th Congress:  House of Representatives 

	BILL NUMBER
	
	SHORT TITLE

	H.R. 788
	
	Food and Drug Administration Safety Act of 2007

	SPONSOR
	
	SUMMARY

	Tierney 

(D-MA/6)
	
	This bill establishes a Center for Postmarket Evaluation and Research for Drugs and Biologics at the FDA to make determinations on the safety and effectiveness of approved drugs.  If it finds that a drug presents an unreasonable risk, one of the remedial steps the FDA can take is to require preclearance of promotional material and require disclosures about the risk on all promotional material.  The bill also requires preclearance of all promotional material for the first two year period following a drug’s approval.  

	
	
	Introduced:  1/31/2007

Status:  1/31/2007:  Referred to the Committee on Energy and Commerce

Cosponsors (1):  Ramstad (R-MN/3)

Companion Bill:  S. 468


	BILL NUMBER
	
	SHORT TITLE

	H.R. 1561
	
	Enhancing Drug Safety and Innovation Act of 2007

	SPONSOR
	
	SUMMARY

	Waxman 
(D-CA/30)
	
	This bill dealing with drug safety requires that the FDA devise “Risk Evaluation and Mitigation Strategies (REMS)” at the outset of its approval process for new drugs.  The REMS requires the inclusion of a symbol on all advertisements for all new drugs for a period of two years (or an amount of time to be determined by the FDA) after the drug or a new indication is approved.  It also can include strategies of disseminating risk information, including preclearance of promotional material to ensure that advertisements adequately convey information regarding risk.  The FDA can make recommendations of additional disclosures, or if such measures are inadequate, can also place a moratorium on direct-to-consumer advertising for up to three years.  

	
	
	Introduced:  3/19/07
Status:  3/19/07:  Referred to the Committee on Energy and Commerce

Cosponsors (1):  Markey (D-MA/7)


Obesity and Food Advertising Legislation 

Obesity was identified in 2001 by the Surgeon General as the second leading cause of preventable death in the United States.  In response, there have been a number of initiatives proposed in Congress to increase physical activity and improve nutrition, especially among young people.  ANA is in favor of such legislation.  Unfortunately, this has also led to attacks on the food industry’s advertising and marketing of their products.  ANA has been increasingly active in resisting any limitations on truthful, non-deceptive food advertising.   Additionally, the Children’s Advertising Review Unit (CARU) has undertaken a revision of its guidelines regarding children’s advertising, which can be viewed at http://www.caru.org/guidelines/index.asp.  The National Advertising Review Council has set up a Children’s Food and Beverage Advertising Initiative, which includes 10 of the largest food advertisers, to ensure that advertising includes information about healthy food choices and healthy lifestyles.  More information on the initiative can be viewed at http://www.cbbb.org/initiative/.  
Obesity and Food Advertising Legislation in the 110th Congress:  Senate

None pending.

Obesity and Food Advertising Legislation in the 110th Congress:  House of Representatives

None pending.  

Alcohol Beverage Advertising Legislation

ANA monitors Congressional, regulatory and judicial activities impacting alcohol beverages. We actively lobby in opposition to legislative or regulatory proposals that would infringe on the right to carry out truthful and nondeceptive advertising of legal products directed to legal audiences.  The Ad Council (http://www.adcouncil.org/) and the Century Council (http://www.centurycouncil.org/) also have carried out extensive public service advertising in regard to anti-alcohol abuse campaigns.  
Alcohol Beverage Advertising Legislation in the 110th Congress:  Senate

None pending.

Alcohol Beverage Advertising Legislation in the 110th Congress:  House of Representatives

None pending.  

Tobacco Advertising Legislation 

ANA continues to oppose legislation granting the Food and Drug Administration the authority to regulate the advertising of tobacco products.  We believe that the Federal Trade Commission is the most appropriate regulator and already has strong authority to stop any advertising that is false or deceptive or which targets the underaged for adult products.  

Tobacco Advertising Legislation in the 110th Congress:  Senate
	BILL NUMBER
	
	SHORT TITLE

	S. 625
	
	Family Smoking Prevention and Tobacco Control Act 

	SPONSOR
	
	SUMMARY

	Kennedy
(D-MA)
	
	This bill would give the Food and Drug Administration regulatory authority over tobacco products.   The FDA would be required to promulgate a final rule consistent with its federal register notice of August 28, 1996 regarding sale to minors and advertising and labeling content.  It would also set certain labeling and warning requirements for advertising and packaging.  

	
	
	Introduced:  2/15/2007

Status:  2/15/2007:  Referred to the Committee on Health, Education, Labor, and Pensions

Cosponsors (30):  Akaka (D-HI); Bingaman (D-NM); Brown (D-OH); Cantwell (D-WA); Carper (D-DE); Clinton (D-NY); Cochran (R-MS); Collins (R-MA); Cornyn (R-TX); Dodd (D-CT); Domenici (R-NM); Durbin (D-IL); Feinstein (D-CA); Harkin (D-IA); Kohl (D-WI); Lautenberg (D-NJ); Leahy (D-VT); Lugar (R-IN); McCain (R-AZ); Mikulski (D-MD); Murkowski (R-AK); Murray (D-WA); Nelson (D-FL): Obama (D-IL); Reed (D-RI); Sanders (I-VT); Schumer (D-NY); Smith (R-OR); Snowe (R-ME); Stevens (R-AK)
Companion Bill:  H.R. 1108


Tobacco Advertising Legislation in the 110th Congress:  House of Representatives

	BILL NUMBER
	
	SHORT TITLE

	H.R. 1108
	
	Family Smoking Prevention and Tobacco Control Act

	SPONSOR
	
	SUMMARY

	Waxman 
(D-CA/30)
	
	This bill would give the Food and Drug Administration regulatory authority over tobacco products.   The FDA would be required to promulgate a final rule consistent with its federal register notice of August 28, 1996 regarding sale to minors and advertising and labeling content.  It would also set certain labeling and warning requirements for advertising and packaging.  

	
	
	Introduced:  2/15/2007

Status:  2/15/2007:  Referred to the Committee on Energy and Commerce
Cosponsors (97): Main Co-Sponsor is Davis (R-VA/11)

Companion Bill:  H.R. 625


Key Pending and Recently Decided Court Cases 

The First Amendment protections for commercial speech are the ultimate safety net for all advertisers.  As an ever-widening range of advertising becomes controversial, the courts become an even more crucial battleground for advertisers.  ANA has played an active role in almost every major commercial speech case over the past twenty years, through “friend-of-the-court” briefs or by supporting parties in critical lawsuits.

These efforts have been successful.  In a number of recent cases, the U.S. Supreme Court has ratcheted up the level of First Amendment protection for commercial speech.  In its decision in Greater New Orleans Broadcasting Association v. United States, 527 U.S. 173 (1999), the Supreme Court cited ANA’s brief for its articulation of the position that truthful, non-misleading commercial speech should be protected by a strict scrutiny standard instead of the current Central Hudson test.  While the Supreme Court has not yet gone that far, in Thompson v. Western States Medical Center, 535 U.S. 357 (2002), a commercial speech case, Justice Sandra Day O’Connor wrote that “if the First Amendment means anything, it means that regulating speech must be a last – not first – resort.”  ANA continues its active efforts in the courts to protect the First Amendment rights of marketers to communicate with consumers.

Following is a summary of some important pending and recently decided advertising cases.

Currently Pending Cases 

	Free Speech Coalition v. Shurtleff

	In 2004, Utah enacted a law establishing a registry on which parents can register their children’s e-mail addresses.   Marketers of “adult-oriented” products are prohibited from sending emails to those addresses.  This suit was brought in federal court by the Free Speech Coalition (a coalition representing the adult entertainment industry) seeking an injunction against enforcement of the act.  ANA filed a “friend-of-the-court” brief along with the American Advertising Federation, the American Association of Advertising Agencies, the Email Sender and Provider Coalition, the Electronic Frontier Foundation, and the Center for Democracy and Technology to explain to the court the effects the law would have on a broad range of marketers and marketing practices in addition to those represented by the FSC. On March 23, 2007 the court denied the motion for preliminary injunction on the grounds that the Free Speech Coalition did not prove by a substantial likelihood that it would prevail on the merits.  Specifically, it claimed that:  1) the law was not preempted by CAN-SPAM because the law reserved to the state the right to prohibit computer crimes; 2) it did not violate interstate commerce because Congress granted the states the authority to regulate email; and 3) the First Amendment was not implicated because the government has a substantial interest in protecting minors from harmful speech and protecting the privacy of the home, and the law was narrowly tailored since parents had to opt-in to stop receiving emails.

It also dismissed the arguments made in our brief about the impact the registry would have on products that our members market that children are legally prohibited from buying, alleging that our concerns were not the same as those of the Free Speech Coalition.  

The court’s decision can be viewed on our website at http://www.ana.net/pdf/Utah_Order_on_Preliminary_Injunction.pdf
Our amicus brief is also available on our website at http://www.ana.net/pdf/Utah_Free_Speech_Amicus.pdf


	Pfizer Inc. v. Superior Court of the State of California, Los Angeles County

	Steve Galfano filed this class action lawsuit in Los Angeles County Superior Court alleging that Pfizer had made false claims in its ads for Listerine.  He included in his class “all persons who purchased Listerine from June 2004 to January 7, 2005.”  The trial court certified the class, but the California Court of Appeal reversed, holding that to have standing, each member of the class had to suffer an injury and not just the lead plaintiff.  This was one of the first cases brought since California voters approved Proposition 64 in 2004, which made it harder for persons to sue on behalf of the public at large under the Unfair Competition Law of the state Business and Professions Code.   

ANA, along with the U.S. Chamber of Commerce and the Coalition for Healthcare Communication, filed a “friend-of-the-court” brief with the Court of Appeal.  That brief can be viewed at http://206.112.94.245/news/2006/GalfanoBrief.pdf.  

The case has been appealed to the California Supreme Court, with further action deferred pending the disposition of a related issue regarding Proposition 64 in In re Tobacco Cases II. 


	Daniels v. Philip Morris USA, Inc. (In re Tobacco Cases II)

	This suit was brought against four major tobacco companies under California’s false advertising code, alleging the companies had targeted minors through their advertising.  The plaintiffs argued the ads were illegal because they “glamorized” tobacco products and made it attractive to minors as well as adults, and were not afforded any First Amendment protection since the advertising promoted supposedly “illegal” sales.  The lower court dismissed the suit, and the plaintiff appealed to the California Supreme Court.   ANA, along with the American Association of Advertising Agencies and the American Advertising Federation, filed a “friend-of-the court” brief with the court.  Our brief was authored by noted First Amendment litigator Floyd Abrams of the Cahill, Gordon and Reindel law firm.  It urged the court to reject the lawsuit, arguing that it posed a threat to all marketers in California.  If the plaintiffs succeeded, companies truthfully promoting adult oriented products would be exposed to civil liability in the name of protecting minors.  

More information can be viewed at http://www.ana.net/news/2005/09_14_05.cfm.  This case is still pending. 


	Hardee v. Del Mission Liquor

	This class action was filed in March 2005 in San Diego (CA) Superior Court alleging that Kraft, General Mills and Kellogg’s falsely represented, through their advertising and packaging, certain cereal brands as “low sugar,” and thus more nutritious.  In fact, the suit alleges that the carbohydrates lost from the reduction in sugar is replaced by other carbohydrates.  The case was filed under California’s Business and Professions Code.  It was reported that the parties had reached a settlement, but that settlement was not approved by the court.  


	Pelman et. al. v. McDonald’s Corporation

	On January 25, 2005, the Second Circuit Court of Appeals reinstated another extremely important case dealing with food marketing and advertising.  

The case was heard by the Second Circuit on appeal from the U.S. District Court for the Southern District of New York, after Judge Robert W. Sweet granted McDonald’s motion to dismiss the amended complaint in this case on September 3, 2003.  In January of 2003, Judge Sweet dismissed the prior complaint of the Plaintiffs, but gave them 30 days to re-file, which they did in February.  The Plaintiffs, two teenage girls, alleged in the original complaint that McDonald’s, through their marketing techniques, such as toy giveaways, were geared towards inducing children to purchase and eat their products.  Their complaint also stated that McDonald’s failed to disclose the ingredients or health effects of consuming its products in its advertising or labeling, and they also alleged that McDonald’s acted negligently in marketing products that were physically and psychologically addictive.  The Plaintiffs contend that McDonald’s actions led the plaintiffs to become obese and suffer from health problems associated with obesity.  Judge Sweet wrote, “If a person knows or should know that eating copious orders of supersized McDonald’s products is unhealthy and may result in weight gain (and its concomitant problems) because of the high levels of cholesterol, fat, salt and sugar, it is not the place of the law to protect them from their own excesses.  Nobody is forced to eat at McDonald’s.”  Their new complaint alleged that McDonald’s, through its “widespread advertising campaigns, ‘consumer oriented’ statements, promotions, brochures, press releases and statements,” and on its internet web site and in its restaurants, was misleading concerning the nutritional value of some of its products, including its Chicken McNuggets and French fries.  It also alleged that these products were in fact detrimental “to an extent beyond which was contemplated or understood by the reasonable and ordinary…purchaser and consumer.”  In his September decision, Judge Sweet found that the plaintiff’s vague assertion of a “long term deceptive campaign” of advertising was not sufficient.  He ruled that the complaint stated a conclusion to that effect without making a factual allegation.  Instead, the advertising campaign upon which they relied was “not objectively deceptive,” Judge Sweet wrote.  He also found that the plaintiffs had not sufficiently proved that McDonald’s products and actions caused them injury.  The Second Circuit ruled that under the Federal Rules of Civil Procedure and the New York General Business Law, that Judge Sweet improperly dismissed the complaint and allowed plaintiffs to re-file.  

In October 2005, the U.S. District Court granted McDonald’s motion requesting a more definitive statement of plaintiff’s claims.  The court ordered the plaintiffs to provide (1) identification of the advertisements about which the plaintiffs are complaining; (2) a brief explanation of why the advertisements are materially deceptive to an objective consumer; (3) a brief explanation of how the plaintiffs were aware of the acts alleged to be misleading; and (4) a brief description of the injuries suffered by each plaintiff by reason of defendant's conduct.  In September 2006, the District Court found that the plaintiffs had alleged sufficient injuries to allow the case to go forward.   


	AFL-CIO v. AstraZeneca Pharmaceuticals, L.P.

	A coalition of groups filed suit against AstraZeneca on October 18, 2004 in Los Angeles County (CA) Superior Court, alleging the company violated the California Business and Professions Code in its marketing of Nexium.  Nexium is a prescription drug that treats acid reflux disease.  Specifically, these groups contend that AstraZeneca’s actions were unfair and deceptive practices that were unjustly enriched through sales encouraged by advertising that “materially misrepresent[ed]” Nexium to consumers.  

The coalition includes the AFL-CIO, the Congress of California Seniors (CCS) and the California Alliance for Retired Americans.  Their complaint claims that: 

· AstraZeneca promoted Nexium as “more powerful,” “more effective,” and a significant improvement over Prilosec, the drug it replaced, which it alleges was false;

· It failed to disclose an unpublished clinical study that showed Nexium was no more effective than Prilosec at an equivalent dose;

· Its conduct in promoting it to doctors and consumers without mentioning this created demand that would not have otherwise existed through inducing doctors to prescribe and consumers to purchase Nexium; 

· Its promotional materials for doctors were unfair and deceptive; and

· AstraZeneca was unduly enriched because of the advertising that promoted the product.

The case is in its discovery phase as of February 2007.


Recently Decided and Other Important Cases

	Boeken v. Philip Morris USA, Inc.

	In this case, the California Court of Appeal for the Second District upheld a trial court verdict finding that Philip Morris enticed people to smoke through the representations in its advertising.  The advertising contained no objectively misleading statements or health claims; despite this fact, the court ruled for the plaintiff, finding fraudulent misrepresentation.  ANA, along with the American Advertising Federation and the American Association of Advertising Agencies filed a “friend-of-the court” brief with the California Supreme Court in favor of Philip Morris’ petition for review.  The petition was denied in September 2005.  The United States Supreme Court denied cert in March 2006.


	Price and Fruth v. Philip Morris Incorporated

	This Class Action suit against Philip Morris alleged that it was deceptive in the marketing of its “light” and “lowered tar and nicotine” products.  The Class sued under the Illinois Consumer Fraud Act and the Uniform Deceptive Trade Practices Act, contending that these representations were material and false because the members of the Class did not receive lower tar and nicotine.  The Circuit Court for the Third Judicial Circuit in Madison County, Illinois found for the Class, stating that Philip Morris “intended to deceive consumers into believing that Marlboro Lights and Cambridge Lights cigarettes were less harmful or safer than their regular counterparts.  On March 21, 2003, Circuit Judge Nicholas G. Byron, ordered Philip Morris to pay $7.1 billion in compensatory damages and $3 billion in punitive damages.  He ordered Philip Morris to pay a $12 billion bond to stay enforcement of the verdict.  Philip Morris asked the judge to reduce the damages to $1.2 billion in order that its appeal could “proceed in an orderly fashion” and without the company being forced into bankruptcy.  The judge later reduced the size of the bond and stayed execution of the verdict.  The case was appealed to the Illinois Supreme Court, which reversed the circuit court’s decision on December 15, 2005.     


	Alcohol Beverage Advertising Litigation 

	A number of class action lawsuits were filed in a number of courts across the country in 2004 and 2005 regarding the alcohol beverage industry’s advertising and marketing of malt beverages.  Four of the cases alleged a “long-running, sophisticated, and deceptive scheme by certain alcohol beverage manufacturers to market alcoholic beverages to children and other underage consumers” and claim the manufacturers have reaped billions of dollars in profits because of the alleged deception.  The first case to be filed was Hakki v. Zima Company et. al., filed in District of Columbia Superior Court on November 14, 2003.  This case was followed by Kreft v. Zima Company et. al., filed December 3, 2003 in Denver (CO) Superior Court, by Wilson v. Zima Company et. al, filed January 13, 2004 in Mecklenburg County (NC) Superior Court, and by Eisenberg v. Anheuser-Busch Co., filed April 30, 2004 in Cuyahoga County (OH) Superior Court.  Finally, a similar suit, Tomberlin v. Adolph Coors Company, was filed in Dane County (WI) Circuit Court on February 23, 2005.  These five cases were filed by the law firm of David Boies, who represented former Vice President Al Gore in the 2000 election recount in Florida.  Kreft was dismissed in September 2005, Hakki was dismissed in March 2006, and Tomberlin and Eisenberg were dismissed in February 2006.  Each dismissing court reached similar conclusions regarding the lack of an injury-in-fact by the plaintiffs, which is required for sufficient standing to bring suit.  Another case, Goodwin v. Anheuser-Busch Co., Inc., filed in Los Angeles (CA) Superior Court on February 3, 2004, specifically targets the marketing practices of two companies and includes advertising for other products, not just malt beverages.  This case cites the many studies of the Center on Alcohol Marketing and Youth at Georgetown University (CAMY) in making its argument that the industry has targeted underage drinkers.  The California case was dismissed for lack of standing in early 2005.


If you have any questions about the status or importance of any of these lawsuits, please contact Daniel L. Jaffe in ANA’s Washington, D.C. office at (202) 296-1883 or djaffe@ana.net.

State Advertising Tax Proposals
ANA traditionally confronts advertising tax proposals in a number of states every year.  Over the last 20 years, ANA has helped defeat over 120 proposals in more than 40 states. 
We are a founding member of the State Advertising Coalition (SAC), which opposes advertising tax proposals and other restrictions on advertising at the state and local level. 

Please visit the “What’s New” section of our website to see how ANA has responded to the proposals listed below.

State Advertising Tax Proposals:  2007

	ILLINOIS 

	In his March “State of the State” speech last week, Illinois Governor Rod Blagojevich (D) proposed a new gross receipts tax (GRT) on all business activity in the state.  Under his plan, “goods-producing” companies, including manufacturers, wholesalers and retailers would pay a .5% tax rate on their total revenue.  All other businesses, including primarily service-based companies, would pay a 1.8% tax rate on their total revenues.   Unlike a sales tax, a gross receipts tax would be levied on the full value of all transactions between companies as well as on the receipts on the ultimate sale to a consumer, thus potentially including media advertising sales.  The new GRT would take effect on January 1, 2008 and is estimated to generate more than $6 billion per year in net revenues for the state.


	IOWA

	In February, Representative Pam Jochum introduced a political campaign finance reform bill (House Study Bill 105) that would impose a 1% tax on all political advertising.  HSB105 was referred to a subcommittee of the House State Government Committee.  During consideration of the bill in subcommittee, a representative of the Revenue Department argued that singling out political speech for taxation would be discriminatory. Thus, there was some discussion about extending the tax to all commercial advertising, possibly at a rate of 5%. The successor legislation (House File 805) did not include a tax on advertising.  


	MARYLAND

	House Bill 448 would impose the sales tax on a number of business services including direct mail advertising, public relations, business consulting and commercial photographic services.  The Ways and Means Committee held a hearing on the proposal on March 14th with no further action. 


	MICIHGAN

	The state of Michigan faces a projected deficit of $1 billion for the current year and the new fiscal year which begins October 1st.  To help bring this deficit down, in February Governor Jennifer Granholm (D) proposed a new 2% tax on many business services.  Under her proposal, advertising agency fees would be subject to the 2% tax but the purchase of advertising time and space would not be covered.  No specific bill reflecting the Governor’s tax proposal has been introduced yet. 


Other State Legislation Affecting Advertising
None yet proposed
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