ANA’s Legislative, Regulatory, and Legal Tracking System

 For the 111th Congress (2009-2011)
1ANA’s Legislative, Regulatory, and Legal Tracking System


2Privacy Legislation


5Consumer Protection and the FTC


6Media Content and Child Protection Legislation


8Direct-to-Consumer Prescription Drug Advertising Legislation


10Obesity and Food Advertising Legislation


13Alcohol Beverage Advertising Legislation


14Tobacco Advertising Legislation


16Key Pending and Recently Decided Court Cases




Privacy Legislation 
Privacy issues have been extremely active in recent years.  In past Congresses, numerous privacy bills have been introduced, while the Federal Trade Commission has publicly questioned whether new privacy laws are needed.  ANA has met frequently with the FTC to urge self-regulation and enforcement of existing laws and regulations rather than the enactment of new laws.  We have also delivered this message to key members of Congress.  In recent years, legislation has transitioned from general privacy to more specific issues such as data security and “spyware.” 
In the Senate, Senators Dianne Feinstein (D-CA) and Richard Shelby (R-AL) have long called for wide-ranging privacy legislation. In the House, Energy and Commerce Committee Ranking Member Joe Barton (R-TX) has strong views on this issue.  Rep. Cliff Stearns (R-FL), the former Chairman of the Consumer Protection subcommittee, also has pushed online and offline privacy legislation in the past.  
Privacy Legislation in the 111th Congress:  Senate  

	BILL NUMBER
	
	SHORT TITLE

	S. 139
	
	Data Breach Notification Act

	SPONSOR
	
	SUMMARY

	Feinstein 

(D-CA)
	
	This bill requires federal agencies and business entities engaged in interstate commerce that use, access, transmit, store, dispose of or collect sensitive personally identifiable data to provide notice to any consumer when a breach of security occurs.  Either written, telephone, or email notice is permitted.  The notice must detail the types of information that was potentially accessed in the security breach.  Enforcement is given to the federal and state attorneys general.  Penalties are set at $1,000 per day per individual whose sensitive personally identifiable information was accessed, up to a maximum of $1,000,000 per person.  The bill has a “safe harbor” provision exempting agencies and entities from the notice requirement if it determines no significant risk that the breach resulted in harm to those whose information was subject to the breach.  It also requires a report by the U.S. Secret Service on the number and nature of security breaches within 18 months of enactment.  

	
	
	Introduced:  1/6/2009
Status:  11/5/2009:  Committee on the Judiciary, ordered to be reported without amendment favorably.
Cosponsors:  None


	BILL NUMBER
	
	SHORT TITLE

	S. 1490
	
	Personal Data Privacy and Security Act of 2009

	SPONSOR
	
	SUMMARY

	Leahy
(D-VT)
	
	This bill makes it a criminal offense to conceal breaches of data security and sets requirements for data brokers.  It requires data brokers to allow consumer access to data and to allow consumers correct errors.  It also requires companies engaged in interstate commerce to establish personal data privacy and security programs and imposes civil penalties for violations.  Such companies must also provide notice to consumers when a security breach occurs.  

	
	
	Introduced:  7/22/2009
Status:  11/5/2009:  Reported by Senator Leahy with amendments. Without written report.  Placed on Senate Legislative Calendar under General Orders. Calendar No. 208; 12/17/2009:  Senator Leahy from Committee on the Judiciary filed written report. Report No. 111-110. Minority and Supplemental views filed.
Cosponsors:  7


Privacy Legislation in the 111th Congress:  House of Representatives

	BILL NUMBER
	
	SHORT TITLE

	H.R. 427
	
	Notify Americans Before Outsourcing Personal Information Act 

	SPONSOR
	
	SUMMARY

	Poe
(R-TX/2)
	
	This bill would make it unlawful to transmit personally identifiable information about U.S. citizens to any foreign affiliate or subcontractor without 90 days prior written notice via U.S. mail.

	
	
	Introduced:  1/9/2009
Status:  1/9/2009:  Referred to the Committee on Financial Services
Cosponsors:  None


	BILL NUMBER
	
	SHORT TITLE

	H.R. 1319
	
	Informed P2P User Act 

	SPONSOR
	
	SUMMARY

	Bono Mack
(R-CA/45)
	
	This bill would prohibit as an unfair or deceptive act or practice the causing or inducing the sharing of files over P2P networks without first providing notice that the program allows files to be accessed by other computers upon installation, which files can be accessed upon activation, and obtaining informed consent from the user for each of these functions.  

	
	
	Introduced:  3/5/2009
Status:  12/8/2009:  Passed/agreed to in House:  On motion to suspend the rules and pass the bill, as amended agreed to by voice vote. 12/9/2009: Received in the Senate and read twice and referred to the Committee on Commerce, Science, and Transportation.
Cosponsors:  36 (Lead co-sponsor is Barrow (D-GA/12))


	BILL NUMBER
	
	SHORT TITLE

	H.R. 2221
	
	Data Accountability and Trust Act 

	SPONSOR
	
	SUMMARY

	Rush
(D-IL/1)
	
	This bill would require the FTC to promulgate regulations under 5 USC 553 requiring companies engaged in interstate commerce to establish and implement procedures and policies to secure consumer data.  A company would be required to designate a person to have the responsibility to oversee data security.  It would also require companies to notify any consumer whose personally identifiable information was acquired by an unauthorized person due to a security breach and to allow consumers’ access to their data.  The act would limit enforcement to the FTC and state attorneys general and preempts similar state laws.  Violators could be subject to civil penalties not greater than $5,000,000.

	
	
	Introduced:  4/30/2009
Status:  12/8/2009:  Passed/agreed to in House:  On motion to suspend the rules and pass the bill, as amended agreed to by voice vote; 12/9/2009:  Received in the Senate and read twice and referred to the Committee on Commerce, Science, and Transportation
Cosponsors:  4 (Lead co-sponsor is Stearns (R-FL/6))


Consumer Protection and the FTC

In response to the financial crisis of 2008-2009, Congress is considering various proposals to remake the regulatory regime governing financial products and services.   One proposal under consideration by Congress and supported by the Obama Administration would create a Consumer Financial Protection Agency.  This proposal (H.R. 4173, the Wall Street Reform and Consumer Protection Act of 2009, sponsored by House Financial Services Committee Chairman Barney Frank (D-MA)) would simultaneously strip the FTC of its normal role as regulator over numerous financial products and services while also giving the FTC broad new powers.  Specifically, the bill would give the FTC power to conduct expedited rulemakings, to go after aiders and abettors, and to impose immediate civil penalties for violations of the FTC Act.  It would also give the new CFPA broad "unfairness" rulemaking authority that goes far beyond the current authority for the FTC.  
The bill has been approved by the House of Representatives and awaits action in the Senate.
Media Content and Child Protection Legislation 

A number of high profile incidents over the past few years have increased Congressional attention on both indecency and violent entertainment.  In 2006, Congress passed legislation to increase indecency fines ten-fold to $325,000 per violation.  In addition, some members of Congress have sought to limit violent programming by giving the Federal Communications Commission regulatory authority to ban it if measures such as the ratings system and v-chip are found to be ineffective. 

ANA opposes any restrictions on violent programming that limit the First Amendment rights of broadcasters.  We have also been instrumental in the creation of the Alliance for Family Entertainment, a proactive group of 45 major national advertisers.  (See the Alliance for Family Entertainment section on the ANA web site). 

Media Content and Child Protection Legislation in the 111th Congress:  Senate   

	BILL NUMBER
	
	SHORT TITLE

	S. 2847
	
	Commercial Advertisement Loudness Mitigation Act (CALM Act)  

	SPONSOR
	
	SUMMARY

	Whitehouse
(D-RI)
	
	This bill would require the FCC to codify standards being developed by the Advanced Television Systems Committee (ATSC) requiring the volume of television advertisements not be excessively noisy or strident or presented at levels substantially higher than the accompanying television program. 

	
	
	Introduced:  12/8/2009
Status:  12/8/2009:  Referred to the Committee on Commerce, Science and Transportation
Cosponsors:  1 (Lead Cosponsor is Schumer (D-NY))

Related Bill:  H.R. 1084 (Eshoo)


Media Content and Child Protection Legislation in the 111th Congress:  House of Representatives   

	BILL NUMBER
	
	SHORT TITLE

	H.R. 1084
	
	Commercial Advertisement Loudness Mitigation Act (CALM Act)  

	SPONSOR
	
	SUMMARY

	Eshoo

(D-CA/14)
	
	This bill would require the FCC to codify standards being developed by the Advanced Television Systems Committee (ATSC) requiring the volume of television advertisements not be excessively noisy or strident or presented at levels substantially higher than the accompanying television program. 

	
	
	Introduced:  2/13/2009

Status:  12/15/2009:  Passed/agreed to in House: On motion to suspend the rules and pass the bill, as amended agreed to by voice vote; 12/16/2009: Received in the Senate and read twice and referred to the Committee on Commerce, Science, and Transportation

Cosponsors:  90
Related Bill:  S. 2847 (Whitehouse)


	BILL NUMBER
	
	SHORT TITLE

	H.R. 2175
	
	Families for ED Advertising Decency Act

	SPONSOR
	
	SUMMARY

	Moran
(D-VA/8)
	
	This bill bans as indecent the broadcasting of any ad for erectile dysfunction (ED) drugs between the hours of 6:00am and 10:00pm.

	
	
	Introduced:  4/29/2009
Status:  4/29/2009:  Referred to the Committee on Energy and Commerce.

Cosponsors:  1 (Lead Cosponsor is Brady (D-PA/1)


Direct-to-Consumer Prescription Drug Advertising Legislation 

Numerous surveys have shown that direct-to-consumer prescription drug advertising imparts important benefits to consumers.  However, some in Congress want to limit this category of advertising, either through moratoriums or limitations on the tax deductibility of the cost of advertising.  ANA has lobbied key Congressional committees in support of DTC pharmaceutical advertising, provided key witnesses for hearings and distributed economic research in support of DTC advertising to key members of Congress.
ANA supports prescription drug advertising and opposes any attempts to limit it.  In this effort, ANA works with our member companies and industry groups such as the Pharmaceutical Research and Manufacturers Association (PhRMA) to protect the right of pharmaceutical manufacturers to communicate directly and effectively with consumers.  We support PhRMA’s Guiding Principles for Direct-to-Consumer Advertising, which can be viewed at http://www.phrma.org/direct_to_consumer_advertising/. 
Direct-to-Consumer Prescription Drug Advertising Legislation in the 111th Congress:  Senate 

	BILL NUMBER
	
	SHORT TITLE

	S. 501
	
	Fair Prescription Drug Competition Act

	SPONSOR
	
	SUMMARY

	Rockefeller
(D-WV)
	
	This bill prohibits the marketing of approved generic drugs.

	
	
	Introduced:  2/26/2009
Status:  2/26/2009:   Referred to the Committee on Health, Education, Labor, and Pensions.
Cosponsors:  7


	BILL NUMBER
	
	SHORT TITLE

	S. 1763
	
	Protecting Americans from Drug Marketing Act

	SPONSOR
	
	SUMMARY

	Franken
(D-MN)
	
	This bill prohibits the tax deduction of expenses for direct-to-consumer advertising of prescription drugs.  

	
	
	Introduced:  10/8/2009
Status:  10/8/2009:    Read twice and referred to the Committee on Finance.
Cosponsors:  4 (Whitehouse (D-RI); Brown (D-OH); Begich (D-AK); Udall, Tom (D-NM))
Related bill:  H.R. 3979 (Berry)


Direct-to-Consumer Prescription Drug Advertising Legislation in the 111th Congress:  House of Representatives 

	BILL NUMBER
	
	SHORT TITLE

	H.R. 2175
	
	Families for ED Advertising Decency Act

	SPONSOR
	
	SUMMARY

	Moran
(D-VA/8)
	
	This bill bans as indecent the broadcasting of any ad for erectile dysfunction (ED) drugs between the hours of 6:00am and 10:00pm.

	
	
	Introduced:  4/29/2009
Status:  4/29/2009:  Referred to the Committee on Energy and Commerce.

Cosponsors:  1 (Lead Cosponsor is Brady (D-PA/1)


	BILL NUMBER
	
	SHORT TITLE

	H.R. 2917
	
	To amend the Internal Revenue Code of 1986 to deny any deduction for advertising prescription drugs

	SPONSOR
	
	SUMMARY

	Lipinski
(D-IL/3)
	
	This bill prohibits the tax deduction of expenses for advertising of prescription drugs, and prohibits the deduction of travel expenses, entertainment expenses, gifts, or other expenses incurred in promotion of prescription drugs.  

	
	
	Introduced:  6/17/2009
Status:  6/17/2009:   Referred to the Committee on Ways and Means.

Cosponsors:  None


	BILL NUMBER
	
	SHORT TITLE

	H.R. 2966
	
	Say No to Drug Ads Act

	SPONSOR
	
	SUMMARY

	Nadler
(D-NY/8)
	
	This bill prohibits the tax deduction of expenses for direct-to-consumer advertising of prescription drugs.  

	
	
	Introduced:  6/19/2009
Status:  6/19/2009:   Referred to the Committee on Ways and Means.

Cosponsors:  1 (Lead Cosponsor is Grijalva (D-AZ))


	BILL NUMBER
	
	SHORT TITLE

	H.R. 3979
	
	Protecting Americans from Drug Marketing Act

	SPONSOR
	
	SUMMARY

	Berry
(D-AL/1)
	
	This bill prohibits the tax deduction of expenses for direct-to-consumer advertising of prescription drugs.  

	
	
	Introduced:  11/2/2009
Status:  11/2/2009:    Referred to the Committee on Ways and Means. Cosponsors:  None 

Related bill:  S. 1763 (Franken)


Obesity and Food Advertising Legislation 

Obesity was identified in 2001 by the Surgeon General as the second leading cause of preventable death in the United States.  In response, there have been a number of initiatives proposed in Congress to increase physical activity and improve nutrition, especially among young people.  ANA is in favor of such legislation.  Unfortunately, this has also led to attacks on the food industry’s advertising and marketing of their products.  ANA has been increasingly active in resisting any limitations on truthful, non-deceptive food advertising.   Additionally, the Children’s Advertising Review Unit (CARU) has undertaken a revision of its guidelines regarding children’s advertising, which can be viewed at http://www.caru.org/guidelines/index.asp.  The National Advertising Review Council has set up a Children’s Food and Beverage Advertising Initiative, which includes 10 of the largest food advertisers, to ensure that advertising includes information about healthy food choices and healthy lifestyles.  More information on the initiative can be viewed at http://www.cbbb.org/initiative/.  
Obesity and Food Advertising Legislation in the 111th Congress:  Senate

	BILL NUMBER
	
	SHORT TITLE

	S. 1503
	
	Improved Nutrition and Physical Activity Act (IMPACT Act)

	SPONSOR
	
	SUMMARY

	Gillibrand
(D-NY)
	
	This bill would provide grants for training of health profession students and health professionals on how to identify, treat and prevent obesity and overweight, through promoting positive changes in health behavior. It would provide grants to communities so they can work to increase physical activity and improve nutrition. Funding would also be provided to help schools develop curricula on nutrition and physical education and to provide training for school health, physical education and food service professionals. It requests studies from the Institute of Medicine on the Department of Agriculture’s food and nutrition assistance programs, from the Agency for Healthcare Research and Quality Studies on the effectiveness of weight reduction programs and from the Secretary of Health and Human Services on the causes and health implications of obesity and being overweight. It also provides grants to healthcare delivery systems for overweight and obesity treatment and prevention programs. Finally, it provides grants for a youth media campaign aimed at changing the health behavior of children.

	
	
	Introduced:  7/22/2009
Status:  7/22/2009:  Referred to the Committee on Health, Education, Labor and Pensions
Cosponsors:  None

Related bill:  H.R. 2276 (Bono Mack)


Obesity and Food Advertising Legislation in the 111th Congress:  House of Representatives

	BILL NUMBER
	
	SHORT TITLE

	H.R. 812
	
	Commonsense Consumption Act of 2009

	SPONSOR
	
	SUMMARY

	Boren

(D-OK/2)
	
	This bill would prohibit civil lawsuits against manufacturers, marketers, advertisers or trade associations for any injury related to obesity resulting from food consumption and weight gain.  

	
	
	Introduced:  2/3/2009
Status:  2/3/2009:  Referred to the Committee on the Judiciary, 7/23/2009:   Referred to the Subcommittee on Commercial and Administrative Law.
Cosponsors:  7


	BILL NUMBER
	
	SHORT TITLE

	H.R. 1105
	
	Omnibus Appropriations Act, 2009

	SPONSOR
	
	SUMMARY

	Obey 

(D-WI/7)
	
	This comprehensive bill providing for Fiscal Year 2009 appropriations contains a provision in the Financial Services report that requires a four-agency working group to study and develop recommendations for standards for the marketing of food when such marketing targets children who are 17 years old or younger or when such food represents a significant component of the diets of children.

	
	
	Introduced:   2/23/2009
Status:  3/11/2009:  Became Public Law No: 111-8
Cosponsors:  None


	BILL NUMBER
	
	SHORT TITLE

	H.R. 2276
	
	Improved Nutrition and Physical Activity Act (IMPACT Act)

	SPONSOR
	
	SUMMARY

	Bono Mack
(R-CA/45)
	
	This bill would provide grants for training of health profession students and health professionals on how to identify, treat and prevent obesity and overweight, through promoting positive changes in health behavior. It would provide grants to communities so they can work to increase physical activity and improve nutrition. Funding would also be provided to help schools develop curricula on nutrition and physical education and to provide training for school health, physical education and food service professionals. It requests studies from the Institute of Medicine on the Department of Agriculture’s food and nutrition assistance programs, from the Agency for Healthcare Research and Quality Studies on the effectiveness of weight reduction programs and from the Secretary of Health and Human Services on the causes and health implications of obesity and being overweight. It also provides grants to healthcare delivery systems for overweight and obesity treatment and prevention programs. Finally, it provides grants for a youth media campaign aimed at changing the health behavior of children.

	
	
	Introduced:  5/6/2009

Status:  5/6/2009:  Referred to the Committee on Energy and Commerce
Cosponsors:  3 (Lead cosponsor is Lowey (D-NY/18))

Related bill:  S. 1503 (Gillibrand)


	BILL NUMBER
	
	SHORT TITLE

	H.R. 4053
	
	Healthy Kids Act

	SPONSOR
	
	SUMMARY

	Moran
(D-VA/8)
	
	This bill restores the FTC’s unfairness rulemaking authority over children’s advertising and requires the FTC to issue rules specifying categories of foods and beverages for which advertising of these products to children would be considered an unfair act or practice.  The legislation directs the FTC to utilize rapid notice and comment rulemaking rather than the more rigorous Magnuson-Moss rulemaking requirements.  It also establishes tiers of foods and beverages which are to be used by the FCC to prohibit ads for foods that “do not contribute to a healthy diet” and limit to 2 minutes on weekends and 3 minutes per hour on weekdays foods that do not exceed certain nutritional parameters.  It also requires HHS to devise guidelines appropriate for each category, taking into account the emotional vulnerability of children, their cognitive abilities, and the societal interest in protecting child well-being.

	
	
	Introduced:  11/6/2009
Status:  1/4/2010:  Referred to Subcommittee on on Healthy Families and Communities of the House Education and Labor Committee
Cosponsors:  3 (Lead Cosponsor is Pascrell (D-NJ))


	BILL NUMBER
	
	SHORT TITLE

	H.R. 4310
	
	To amend the Internal Revenue Code of 1986 to protect children's health by denying any deduction for advertising and marketing directed at children to promote the consumption of food at fast food restaurants or of food of poor nutritional quality.

	SPONSOR
	
	SUMMARY

	Kucinich
(D-OH/10)
	
	This bill prohibits the tax deduction for any expenses for advertising and marketing directed to children “for purposes of promoting the consumption by children of food from any fast food restaurant or of any food of poor nutritional quality.”

	
	
	Introduced:  12/15/2009
Status:  12/15/2009:  Referred to the Committee on Ways and Means.
Cosponsors:  4 (Lead Cosponsor is Conyers (D-MI))


Alcohol Beverage Advertising Legislation

ANA monitors Congressional, regulatory and judicial activities impacting alcohol beverages. We actively lobby in opposition to legislative or regulatory proposals that would infringe on the right to carry out truthful and nondeceptive advertising of legal products directed to legal audiences.  The Ad Council (http://www.adcouncil.org/) and the Century Council (http://www.centurycouncil.org/) also have carried out extensive public service advertising in regard to anti-alcohol abuse campaigns.  
Alcohol Beverage Advertising Legislation in the 111th Congress:  Senate

None yet introduced.

Alcohol Beverage Advertising Legislation in the 111th Congress:  House of Representatives

None yet introduced.

Tobacco Advertising Legislation 

ANA continues to oppose legislation granting the Food and Drug Administration the authority to regulate the advertising of tobacco products.  We believe that the Federal Trade Commission is the most appropriate regulator and already has strong authority to stop any advertising that is false or deceptive or which targets the underaged for adult products.  

Tobacco Advertising Legislation in the 111th Congress:  Senate

	BILL NUMBER
	
	SHORT TITLE

	S. 579
	
	Federal Tobacco Act of 2009 

	SPONSOR
	
	SUMMARY

	Burr
(R-NC)
	
	Section II of this bill sets restrictions on advertising practices for tobacco products to limit youth exposure, including the use of cartoons and human images, placement in general interest publications, event and athletic sponsorships, outdoor and transit advertising, and advertising on broadcast, cable or satellite programming.

	
	
	Introduced:  3/12/2009
Status:  3/12/2009:  Referred to the Committee on Health, Education, Labor, and Pensions

Cosponsors: 1 (Lead cosponsor is Hagan (D-NC))


	BILL NUMBER
	
	SHORT TITLE

	S. 982
	
	Family Smoking Prevention and Tobacco Control Act

	SPONSOR
	
	SUMMARY

	Kennedy

(D-MA)
	
	This bill would give the Food and Drug Administration regulatory authority over tobacco products.  The FDA would be required to promulgate a final rule consistent with its federal register notice of August 28, 1996 regarding sale to minors and advertising and labeling content.  It would also set certain labeling and warning requirements for advertising and packaging.  

	
	
	Introduced:  5/5/2009

Status:  5/20/2009:  Committee on Health, Education, Labor, and Pensions. Ordered to be reported with amendments favorably.  
Cosponsors: 57
Related Bill (and for further action):  H.R. 1256


Tobacco Advertising Legislation in the 111th Congress:  House of Representatives

	BILL NUMBER
	
	SHORT TITLE

	H.R. 1256
	
	Family Smoking Prevention and Tobacco Control Act

	SPONSOR
	
	SUMMARY

	Waxman 

(D-CA/30)
	
	This bill would give the Food and Drug Administration regulatory authority over tobacco products.   The FDA would be required to promulgate a final rule consistent with its federal register notice of August 28, 1996 regarding sale to minors and advertising and labeling content.  It would also set certain labeling and warning requirements for advertising and packaging.  

	
	
	Introduced:  3/3/2009
Status:  4/2/2009:  Passed House by recorded vote: 298 – 112; 6/11/2009:  Passed Senate with an amendment:  79 – 17;  6/12/2009:  On motion that the House agree to the Senate amendment agreed to: 307 – 97; 6/22/2009:  Signed by President, Became Public Law 111-31.
Cosponsors: 178


	BILL NUMBER
	
	SHORT TITLE

	H.R. 1261
	
	Youth Prevention and Tobacco Harm Reduction Act

	SPONSOR
	
	SUMMARY

	Buyer
(R-IN/4)
	
	Title I of this bill would set up a Tobacco Harm Reduction Center within the Department of Health and Human Services to regulate tobacco products. It would also set up a commission to review and make recommendations to Congress on further advertising and marketing restrictions for tobacco products.  Title II establishes new warning label requirements to communicate the health risks of tobacco products.  

	
	
	Introduced:  3/3/2009
Status;  3/3/2009:  Referred to the Committee on Energy and Commerce
Cosponsors:  29 (Lead cosponsor is McIntyre (D-NC/7))


Key Pending and Recently Decided Court Cases 

The First Amendment protections for commercial speech are the ultimate safety net for all advertisers.  As an ever-widening range of advertising becomes controversial, the courts become an even more crucial battleground for advertisers.  ANA has played an active role in almost every major commercial speech case over the past twenty years, through “friend-of-the-court” briefs or by supporting parties in critical lawsuits.

These efforts have been successful.  In a number of recent cases, the U.S. Supreme Court has ratcheted up the level of First Amendment protection for commercial speech.  In its decision in Greater New Orleans Broadcasting Association v. United States, 527 U.S. 173 (1999), the Supreme Court cited ANA’s brief for its articulation of the position that truthful, non-misleading commercial speech should be protected by a strict scrutiny standard instead of the current Central Hudson test.  While the Supreme Court has not yet gone that far, in Thompson v. Western States Medical Center, 535 U.S. 357 (2002), a commercial speech case, Justice Sandra Day O’Connor wrote that “if the First Amendment means anything, it means that regulating speech must be a last – not first – resort.”  ANA continues its active efforts in the courts to protect the First Amendment rights of marketers to communicate with consumers.

Following is a summary of some important pending and recently decided advertising cases.

Currently Pending Cases 
	Allergan, Inc. v. USA

	Allergan is suing the Food and Drug Administration in the U.S. District Court for the District of Columbia challenging the FDA’s ban on communication of “off-label” uses for prescription drugs.  Off-label uses of approved drugs are not illegal, but the FDA has long taken the position that drug companies should not be allowed to promote prescription off label uses.  Allergan alleges that the ban is an unconstitutional restriction on truthful and non-misleading speech.  It is represented in its suit by Paul Clement, the former Solicitor General of the United States under George W. Bush.  This challenge may provide signals as to the Court’s views on the parameters of First Amendment protection in the context of prescription drugs and possibly other categories of advertising.  


	Commonwealth Brands et al v. USA

	This suit, filed in federal district court in the Western District of Kentucky, challenges the advertising provisions of the Family Smoking Prevention and Tobacco Control Act, which was signed into law by President Obama in June.  The suit alleges that the advertising restrictions contained in the legislation, which include bans on color and graphics in ads, mandated warning text and images, and a ban on outdoor advertising and point-of-sale communications, violate the Constitution.  Specifically, under the U.S. Supreme Court’s Central Hudson test, restrictions on advertising must be “no more extensive than necessary” in directly advancing the governmental interest at issue.  The suit contends that the government goes too far in restricting speech directed at a legal audience in advancing its interest in reducing youth tobacco use.  Many of these restrictions have been struck down by the Supreme Court in prior cases as well, most notably its decision in Lorillard v. Reilly and in the Zauderer case.  

ANA filed a “friend of the court” brief which can be viewed at http://www.ana.net/advocacy/getfile/15431.  On January 5, 2010, the court struck down the restrictions on colors and images in ads, holding that the ban had a "uniformly broad sweep . . . [that] demonstrates a lack of tailoring."  While this is an important victory for the industry, other restrictions in the act, such as those on sponsorships, brand-name merchandise, and the size and graphics required in warning labels, were upheld by the court and will probably be challenged in the Sixth Circuit Court of Appeals. 


	IMS Health v. Ayotte and IMS Health v. Sorrell

	These cases cover similar laws passed in New Hampshire and Vermont that ban the use of physician prescription histories for commercial purposes, including their use in marketing drugs to doctors – a practice known as “detailing.”  

The First Circuit Court of Appeals held that the New Hampshire law was immune from First Amendment scrutiny since it regulates “conduct” and not “speech.” Thus, the court held that since the protection afforded to commercial speech under the Supreme Court’s Central Hudson test were not applicable in this case, the law was examined under a less-strict constitutional test  (known as rational basis scrutiny) and upheld.  

ANA filed a “friend of the court” brief in the appeal to the U.S. Supreme Court (which can be viewed at http://www.ana.net/advocacy/getfile/15130).  The brief argued that whole portions of the dissemination of truthful, nonmisleading speech for advertising and marketing purposes, if analyzed under this lesser standard of constitutional scrutiny, would be impermissible and open to further overly restrictive censorship and regulation.  ANA stated that to treat data mining activity as not speech-related was clearly inaccurate and that this type of restriction would severely undermine commercial speech, not just in regard to prescription drug advertising, but also in many other categories.  The U.S. Supreme Court denied review in the case, but the Second Circuit Court of Appeals is currently considering a challenge to the Vermont law that could create the opportunity for the Supreme Court to finally resolve this important issue.


	Pfizer Inc. v. Superior Court of the State of California, Los Angeles County

	Steve Galfano filed this class action lawsuit in Los Angeles County Superior Court alleging that Pfizer had made false claims in its ads for Listerine.  He included in his class “all persons who purchased Listerine from June 2004 to January 7, 2005.”  The trial court certified the class, but the California Court of Appeal reversed, holding that to have standing, each member of the class had to suffer an injury and not just the lead plaintiff and that all members of the class had to rely on the manufacturer’s representations.  This was one of the first cases brought since California voters approved Proposition 64 in 2004, which made it harder for persons to sue on behalf of the public at large under the Unfair Competition Law of the state Business and Professions Code.   

ANA, along with the U.S. Chamber of Commerce and the Coalition for Healthcare Communication, filed a “friend-of-the-court” brief with the Court of Appeal.  That brief can be viewed at http://206.112.94.245/news/2006/GalfanoBrief.pdf.  

The case has been appealed to the California Supreme Court, where further action was deferred pending the disposition of a related issue regarding Proposition 64 in In re Tobacco II Cases.  That case was argued before the court on March 3, 2009.


Recently Decided and Other Important Cases

	FCC v. Fox Television Stations

	In 2004, the Federal Communications Commission changed its policies regarding so-called “fleeting expletives,” making any broadcast of an expletive, even inadvertent, a violation of its indecency rules.  Up until this change, the FCC had followed the policy it adopted after the Supreme Court’s landmark Pacifica ruling (the famous “seven dirty words” case), and issued fines against broadcasters only for repeated indecency violations.  The FCC then proceeded to levy substantial fines against broadcasters that had aired live events where such fleeting expletives were used.  However, the Second Circuit Court of Appeals overturned these fines and raised questions about the FCC’s indecency actions as they relate to the First Amendment.  

The Commission appealed to the U.S. Supreme Court, and in a fractured 5-4 decision, it reversed the Second Circuit.   However, the case was decided on other grounds and did not reach the First Amendment issues raised by the FCC’s order. The Court instead remanded it back to the appeals court for consideration of those issues.  If the Court ultimately hears the First Amendment issues, the resulting opinion could have significant ramifications for content control generally. The Court may consider proposals to regulate other types of content, including potential advertising restrictions. Justice John Paul Stevens, in a dissenting opinion, specifically alluded to certain ads as raising potential indecency issues.

Justice Clarence Thomas, in a concurring opinion, questioned the continued constitutional viability of the Court’s holdings in both Red Lion and Pacifica in light of technological advances.  

The Court’s opinion can be viewed at http://www.supremecourtus.gov/opinions/08pdf/07-582.pdf. 


	Altria Group v. Good

	Oral arguments in this case kicked off the Court’s new term on the first Monday in October.  At issue was whether federal law relating to cigarette labeling preempts state law relating to claims that “light” cigarettes are less dangerous due to the lower tar and nicotine levels.  A class action lawsuit was filed in Maine federal court under Maine Unfair Trade Practice law alleging that Philip Morris had falsely represented light cigarettes as safer than regular cigarettes.  They alleged that the health benefits were offset by smoking more.  The federal district court dismissed the suit on preemption grounds, but the First Circuit Court of Appeals in Boston reinstated it, claiming that Philip Morris’s duty not to deceive consumers was covered by state law, whereas the federal law covered health claims.  

A divided Supreme Court affirmed the First Circuit’s decision in December, holding that the suit alleging the deception as to the safety of “light” cigarettes could go forward under Maine consumer protection law.  Justice John Paul Stevens, writing for the court, held that federal preemption is to be narrowly construed and that the federal labeling act did not preempt their claims of fraud and deception.  A strenuous dissent by Justice Clarence Thomas, joined by the Chief Justice and Justices Scalia and Alito, contended that the alleged false and deceptive statements were directly related to the health risk of smoking and thus the suit was preempted by federal law.

The Court’s opinion can be viewed at http://www.supremecourtus.gov/opinions/08pdf/07-562.pdf. 


	Wyeth v. Levine

	This case involved FDA-approved warnings on an anti-nausea drug that was improperly injected into a patient’s arm, causing gangrene and requiring it to be amputated.  The patient brought an action against Wyeth in Vermont state court for her injury.  The trial court found that the warnings were insufficient as they related to the risk that improper injection could lead to gangrene and she was awarded damages.  The state Supreme Court affirmed the trial court.  On appeal to the U.S. Supreme Court, Wyeth argued that since the Food and Drug Administration approved the label, any tort claims by consumers in state court are barred by the doctrine of preemption.  It was represented in the case by former Solicitor General Seth Waxman, and the FDA joined the case in support of Wyeth.  

On March 4, 2008, the Supreme Court held that the state suits were not barred by federal preemption doctrine and could proceed.  Justice John Paul Stevens, writing for the Court, held that state tort suits serve as an extra layer of protection and provide incentives for drug manufactures to disclose risks more adequately or suffer the consequences.  Justice Clarence Thomas, concurring in the result, wrote that if Congress intends state law to be preempted in such cases, even where it conflicts with federal law, it must provide an express provision barring state suits. 
The Court’s opinion in this case can be viewed at http://www.supremecourtus.gov/opinions/08pdf/06-1249.pdf. 


	Free Speech Coalition v. Shurtleff

	In 2004, Utah enacted a law establishing a registry on which parents can register their children’s e-mail addresses.   Marketers of “adult-oriented” products are prohibited from sending emails to those addresses.  This suit was brought in federal court by the Free Speech Coalition (a coalition representing the adult entertainment industry) seeking an injunction against enforcement of the act.  ANA filed a “friend-of-the-court” brief along with the American Advertising Federation, the American Association of Advertising Agencies, the Email Sender and Provider Coalition, the Electronic Frontier Foundation, and the Center for Democracy and Technology to explain to the court the effects the law would have on a broad range of marketers and marketing practices in addition to those represented by the FSC. On March 23, 2007 the court denied the motion for preliminary injunction on the grounds that the Free Speech Coalition did not prove by a substantial likelihood that it would prevail on the merits.  Specifically, it claimed that:  1) the law was not preempted by CAN-SPAM because the law reserved to the state the right to prohibit computer crimes; 2) it did not violate interstate commerce because Congress granted the states the authority to regulate email; and 3) the First Amendment was not implicated because the government has a substantial interest in protecting minors from harmful speech and protecting the privacy of the home, and the law was narrowly tailored since parents had to opt-in to stop receiving emails.

It also dismissed the arguments made in our brief about the impact the registry would have on products that our members market that children are legally prohibited from buying, alleging that our concerns were not the same as those of the Free Speech Coalition.  

The court’s decision can be viewed on our website at http://www.ana.net/pdf/Utah_Order_on_Preliminary_Injunction.pdf
Our amicus brief is also available on our website at http://www.ana.net/pdf/Utah_Free_Speech_Amicus.pdf


If you have any questions about the status or importance of any of these cases, please contact Daniel L. Jaffe in ANA’s Washington, D.C. office at (202) 296-1883 or djaffe@ana.net.
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