Chapter Five: Sales Promotion
Form 1.5.1 
Sweepstakes, Contests, and Promotions FAQs

SWEEPSTAKES
Q.	Can the sponsor of a sweepstakes extend the end date of a promotion?
A.	Generally, no. Sweepstakes rules are the contract that a sponsor offers to the consumer. Just as the consumer is bound to comply with the rules, so is the sponsor. Above all else, the sponsor must be sure not to do anything that lessens the odds of winning for those consumers who entered the promotion by the original deadline date in the rules. Extending the deadline after a promotion has begun allows more people to enter and thereby lowers the odds of winning from what they would have been had the promotion ended as originally provided. Consumers who entered before the original deadline date are thus harmed by lesser odds. While the promotion’s rules could theoretically allow for an extension, such a provision in the promotion’s rules is risky and could run afoul of some state laws requiring an end date.
Q.	Can a sponsor require that a consumer visit a store in order to enter?
A.	Generally, yes. Most states allow a requirement that a consumer must visit a retail store to enter a promotion. Though Ohio and Michigan have both challenged promotions that required a store visit as a condition of participation, more than 10 years have passed since the last case. Generally, conventional thinking concludes that neither state will challenge a promotion so long as it required only one store visit. If multiple store visits are required in Michigan, or if the consumer must interact with a salesperson, or if retail outlets are few and the consumer must travel considerable distances to enter, the smartest thing to do is allow a mail-in entry as well.
Q.	Can a sponsor require an entrant to be present at a drawing in order to win a prize?
A.	In most states, yes. There are some states, however, that prohibit requiring an entrant to be present to win.
Q.	With so many state statutes, how can a sponsor effectively structure a national promotion?
A.	In truth, it’s not that difficult if one has experience. After all, every major package goods company conducts them, and rarely runs into problems. The smart sponsor, however, does not try to do it alone. An experienced sweepstakes fulfillment house is a must, as is careful legal review of the rules, disclaimers, and advertising. A good printer is also an important partner. The laws change constantly and their interpretations vary state to state (and sometimes even county to county or city to city), so it’s important to retain professionals experienced in the field. While it will add to the cost of a promotion, foregoing preventive measures at the outset can result in devastating costs for later mistakes.
Q.	Can a promotion require purchase of another product of the sponsor to win a prize, e.g., a free soda with the purchase of a hamburger?
A.	This type of prize is suspect and should the free item should not be referred to as a prize but considered a premium offer, even if it is a lower-level prize. In the 1970s, in response to zealous time-share promoters, a number of states passed legislation making it illegal to require any purchase to receive a prize or gift. In recent years, other states have passed similar statutes, generally targeted at telemarketing. The language in most of these statutes, however, is broad and technically could cover any sweepstakes promotion. While states have not generally targeted traditional sweepstakes under these various statutes, any sponsor that includes a purchase requirement is well advised to consult legal counsel to assess the risk on a case-by-case basis. As recently as 2003, in a case that was settled for a substantial sum, California cited a retailer that advertised a discount as a prize.
Q.	If a winner doesn’t want the prize, can a sponsor give it to the winner’s relative, e.g., the parent or child, or even to a friend?
A.	The conservative answer is that the prize can be given to a relative or other person only if the rules specifically allow it. If the rules are silent and the prize is given to someone other than the winner originally selected, those consumers who entered and lost could argue that the sponsor awarded the prize to an ineligible consumer who never entered the promotion in the first place. If that is the case, a sponsor could be forced to draw another winner and award the prize in accordance with the rules, leaving the sponsor with a choice between awarding two prizes or facing negative public relations when it refuses to give the prize to a relative or friend of the first drawn winner.
Q.	Is a cash alternative for a prize required?
A.	No. While it is often done for high-end prizes, it is not legally required. Nor does a cash alternative have to be equal to the retail value of a prize.
Q.	When is a 1099 tax form required, and what happens if the winner challenges the value reported on the 1099?
A.	The value of a prize is income to the winner and must be reported as such on the winner’s income tax return. In order to help the IRS keep track of higher-value prizes, a sponsor is required to file with the IRS and issue a 1099 tax form to a winner of any prize worth $600 or more. The reported value of the prize must be its retail value on the date it was awarded to the consumer. For prizes that are paid out to the winner over time, there are special IRS rules on reporting the income for 1099 purposes. Be aware, however, that if the award a prize is to a non-resident alien, there may be different tax obligations, including withholding taxes.
Q.	Do unclaimed prizes have to be awarded in a second-chance drawing?
A.	Generally, no. Though some state statutes do require that all prizes offered be awarded, the FTC and other regulators have held that unclaimed prizes need not be awarded, provided the official rules of the sweepstakes specifically state that they will not be awarded. Many sponsors, however, do award unclaimed major prizes to a charity or to consumers in a second-chance drawing to avoid adverse publicity that they never awarded what they offered.
Q.	Can a sponsor cancel a promotion that is not drawing the store traffic or sales a sponsor projected?
A.	Generally, no. Once the offer is made, the sponsor must complete the offer in accordance with the official rules. While the rules could provide for the possibility of cancellation if certain events fail to occur, keying such cancellations to sales or store traffic is ill advised as it could run afoul of some state laws prohibiting the funding of a promotion’s prizes from sales revenues.
Q.	Are affidavits of eligibility required from winners?
A.	Affidavits of eligibility are not legally required. They are advisable, however, for any major prizes. By requiring them, a sponsor shields itself from criticism if it mistakenly awards a prize to an entrant who was ineligible.

CONTESTS
Q.	Can a sponsor require a purchase to enter a contest?
A.	Generally, yes. Several states, however, have laws that may prohibit certain entry fees, out-of-pocket expenses, or purchase requirements, or that require onerous disclosures when requiring a purchase to participate. A sponsor should consult with counsel if any of those states is involved in a contest. Sponsors should also take care that the skill required in the promotion is a truly verifiable skill.
Q.	Can the judges in a contest be employees of the sponsor?
A.	Yes. Except in rare instances, there is no legal requirement that judges must be totally independent, although it is generally a better policy. By using independent judges, a sponsor shields itself from criticism that there were irregularities in the judging process because of improper motives of the sponsor. Even unfounded allegations can cause investigations that can destroy an otherwise successful promotion.
Q.	If there is a tie, can the winner of a contest be determined by a random drawing from among those entrants who tied?
A.	If there was any consideration incurred by the entrants, most states would regard it as illegal to resolve ties by a random drawing. If entry into the contest is free and the effort by the entrant minimal in entering, a random tiebreaker may be proper, but it is always risky. A legitimate contest should choose winners based upon objective standards, not chance.
Q.	Does a list of the criteria that will be used to determine the winner in a contest promotion need to be included in the rules?
A.	Generally, yes. It is always better to list them so that the entrant has an idea of what criteria will be used and that allegations that winners were chosen on an arbitrary, chance basis can be prevented. The basic integrity of a contest is its objectivity in choosing winners. Stated criteria insure that objectivity is maintained.
Q.	Do contests have to be registered and bonded like sweepstakes?
A.	Certain contests need to be registered in Arizona. They do not need to be bonded or registered in New York, Florida, or Rhode Island as do sweepstakes.
Q.	Who owns the material submitted by an entrant in a contest?
A.	Unless the rules specify that the material is owned by the sponsor, it is not clear if ownership passes to the sponsor upon entry by a consumer. Even if the rules state that ownership transfers, there are some types of works, particularly essays or photography, whose ownership cannot be transferred unless the creator, i.e., the entrant, signs the entry form transferring ownership. Therefore, if a sponsor desires to use entries for marketing or advertising purposes, it is well advised to require entrants to sign written transfers with entry.
Q.	Must a sponsor take into account the relative ability of different consumers to win in planning a contest, e.g., age brackets?
A.	While there is no rule that entrants must all have equal ability in a contest, it is generally advisable to consider the relative abilities of entrants in designing a contest. For example, if a sponsor conducts an essay contest, it makes little sense to judge entries of 10-year-olds with those of college students. Therefore, the astute sponsor balances the ability to win by restricting eligibility, e.g., 18 years of age or older to compete, or by specifying tiers of entry ages, e.g., 10 to 12 years of age, 13 to 17 years of age, 18 to 21 years of age, etc.

SALES INCENTIVES AND BUSINESS-TO-BUSINESS PROMOTIONS
Q.	Can a sponsor exclude employees of competitors in a business-to-business sweepstakes or contest promotion?
A.	Yes. Official rules can exclude employees of competitors.
Q.	Does a sponsor have to tell an employer that it is offering the employer’s employees an incentive for sales of the sponsor’s products?
A.	Yes. It is illegal to give incentives, including prizes in contests or sweepstakes, to employees of third parties who sell a sponsor’s product unless the employer of the entrant is aware of the incentive.
Q.	Does a trade sweepstakes have to be bonded and registered in Florida and New York?
A.	No. While the literal wording of the statutes could be read to apply to trade sweepstakes, neither state requires the registration of trade programs.
Q.	How does a sponsor handle a policy that prohibits employees of its customers from accepting prizes?
A.	The best way to handle this problem is to provide in the rules of the promotion that if such a policy exists, the entrant is disqualified and another winner will be selected.
Q.	Can a sponsor give a salesperson a chance in a sweepstakes for each sale of the sponsor’s product made by the salesperson?
A.	This is a controversial issue. In the automotive industry, so-called “pull boards” are used, where for each car a salesperson sells he or she gets to pull a token from a play board to see if he or she has won a prize. If the dealer sells only one make of car, a pull board may be defensible, arguing that the effort of the salesperson is nothing other than what is required of the employee. If the dealership sells more than one brand, however, the incentive and effort given to one of the car brands could be seen as special consideration, making the promotion a lottery. While there has been little, if any, enforcement in this area, it is unclear if such incentives are legal or illegal.
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