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July 11, 2007

The Honorable Robert Byrd
Chairman, Committee on Appropriations 
United States Senate
SH-311 Hart Senate Office Building
Washington, DC  20510-4801
Dear Mr. Chairman:

It is our understanding that Senator Brownback plans to offer amendments to the Financial Services and General Government Appropriations bill regarding the authority of the Federal Communications Commission (FCC) to regulate indecent and violent television content. 

I am writing on behalf of the Association of National Advertisers (ANA) to express our strong opposition to these amendments.  They raise very complex and serious First Amendment concerns which should not be addressed in the appropriations process.  We urge you to oppose these amendments.

As you know, Congress last year dramatically increased the authority of the FCC to impose fines for indecent material, from $32,500 to $325,000 per violation.  The Commission has used this new authority and imposed fines on a number of broadcasters.  Several of those cases are being appealed and Senator Brownback’s amendment would have Congress intervene in that ongoing litigation over the exact scope of the FCC’s authority to regulate indecent television content.  As far as we know, there have been no hearings in the Congress on the specifics of the Brownback proposals.  Given the serious First Amendment concerns those amendments raise, we believe it would be inappropriate and bad public policy for Congress to intervene in this matter, particularly in the form of an amendment on an appropriations bill.

The proposed amendment to authorize the FCC to fine broadcasters for airing “excessively violent” content during hours when children are most likely to be in the audience raises very serious First Amendment concerns.

No attempt to regulate programming that depicts violence has ever survived constitutional scrutiny.  As the United States Court of Appeals for the Seventh Circuit has observed, “violence on television … is protected speech” and that “[a]ny other answer leaves the government in control of all the institutions of culture, the great censor and director of which thoughts are good for us.” American Booksellers Ass’n, Inc. v. 

Hudnut, 771 F.2d 323, 330 (7th Cir. 1985), aff’d mem., 475 U.S. 1001 (1986).  Moreover, in striking down restrictions on renting to minors videotapes that depict violence, the Eighth Circuit confirmed that violent video programming is entitled to “the highest degree of First Amendment protection.”  Video Software Dealer’s Ass’n v. Webster, 968 F.2d 684, 689 (1992).
Regulation of televised violence would impose either wholesale censorship or an incomprehensible standard.  As one study reported, if all violence were eliminated, viewers would be unable to watch historical dramas like Roots, theatrical films like Schindler’s List, or a documentary on World War II.  If, on the other hand, Congress or the Commission attempted to distinguish “good” depictions of violence from “bad” depictions, the resulting vague standard would imper​missibly chill speech and would give the government too much discretion to curb disfavored expression.
The Senate Commerce Committee recently held a hearing on media violence.  At that hearing, Laurence Tribe, noted First Amendment scholar and Professor of Constitutional Law at Harvard Law School, stated: “in my view, any attempt to come up with a constitutionally acceptable definition of ‘impermissible’ television violence is more than challenging – it is hopeless.”  

Technology provides individuals with the capacity to select which programs they wish to receive or exclude.  The recent Kaiser Family Foundation study found that parents are increasingly comfortable with and using a wide array of content selection tools.  In addition to the V-chip that was implemented pursuant to the Telecommunications Act of 1996, myriad market-based technologies give television viewers a high degree of control over programming.  These marketplace developments empower individuals and parents to accept or reject programming of their choice.  Given these options, regulation of program content by the FCC is clearly not the least restrictive means of protecting children, as the First Amendment requires.

For all of these reasons, we strongly urge you to reject the Brownback amendments.

Thank you for your consideration.

Sincerely,
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Daniel L. Jaffe

Executive Vice President

The Association of National Advertisers leads the marketing community by providing its members insights, collaboration and advocacy.  ANA’s membership includes 355 companies with 8500 brands that collectively spend over $100 billion in marketing communications and advertising. The ANA strives to communicate marketing best practices, lead industry initiatives, influence industry practices, manage industry affairs and advance, promote and protect all advertisers and marketers.  For more information, visit www.ana.net.
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