The National Advertising Division,
Class Actions, and Federal Courts:
The Increasingly Busy Intersection of Advertising
Self-Regulation and Litigation

A

dvertising self-regulation is intended as an alternative to litigation. Yet a company that agrees to
participate in a National Advertising Division
(NAD) proceeding is not insulated from litigation risks and
concerns. An NAD decision, for example, does not amount
to res judicata and there is a risk of follow-on consumer class
action cases if the NAD finds the claims at issue unsubstantiated. How significant is this risk? Does the NAD
decision provide a blueprint for plaintiffs’ attorneys looking
for a vulnerable target with deep pockets, making refusal to
participate the better option? What if the challenger prevails but the NAD findings are ignored by the advertiser?
Could a litigant rely on those findings in support of its
position in court? Conversely, could an advertiser attempt
to require administrative closure of the NAD proceeding
because the advertising is the subject of separate litigation?
Should the type of case matter? And what about when
litigants settle and include a cy pres distribution? What are
the implications of Dennis v. Kellogg, which held that cy pres
recipients should be dedicated to protecting consumers and
not just a judge’s favorite charity, no matter how worthy?
While there is room to debate the answers to these questions, one proposition is beyond challenge: self-regulation
and litigation are necessarily linked. This is not to say that
industry self-regulation has not been very successful – it
has. But to misunderstand the NAD process as providing
a complete alternative to litigation may lead to unintended
consequences or failed objectives. This article considers
each of the above questions as a means of promoting
preparedness in the unhappy event that your case takes a
turn from its initial course.

The Class Action Detour:
Do Advertisers Invite Class-Wide
Litigation By Participating at the
National Advertising Division?
The proliferation of consumer class action
cases in the consumer protection and
advertising area is a growing concern. In
the cosmetics and personal care product
industry alone, we have been able to identify more than
80 cases that have been filed since 2010 involving allegations of false and deceptive advertising against such
companies as Aveda, Avon, Colgate-Palmolive, Dial,
Estée Lauder, Hain Celestial, Johnson & Johnson,
L’Oreal, Lancôme, Maybelline, Neutrogena, Procter &
Gamble, and Unilever, among others. Many of these
companies are frequent participants in NAD proceedings
leading to concern that participation, in some way, may
be connected to the class action filings.
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Since January 2009, there have been a total of 63
consumer class action cases filed against companies
that have been the subject of an adverse NAD result,
defined as either (1) a finding that advertising should be
discontinued or modified, or (2) referral to the Federal
Trade Commission (FTC) for failure to participate.1 (In the
preceding six years there were only nine such cases filed.)
Sixty-three is a big number over a relatively short period
of time and it suggests that plaintiffs’ attorneys may be
bringing cases against advertisers whose claims have
been deemed unsubstantiated by the NAD.
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Repeat appearances by plaintiffs’ firms filing the class
action complaints also suggest that the NAD Case
Decisions may be pointing the way as these attorneys
consider their next target. For example, Blood Hurst &
O’Reardon and Bonnett, Fairbourn, Friedman & Balint
were each involved in seven cases, while four other law
firms were involved in at least four cases each.
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It starts with the number. While there have been 63
separate actions filed since January 1, 2009 following an
adverse NAD decision, many of those cases duplicated
one another – multiple suits involving the same
products and same allegations from one NAD decision.
Eliminating duplicates leaves a total of 29 NAD decisions
that were followed by class action cases. 5 That is not to
say that the filing of 29 unique cases in less than four
years is not cause for concern, but it does suggest that the
problem is not as big as it originally appears. And as we
dig down, the concern begins to lighten.

There is also the issue of dollars, which elevates the
risk discussion. Four of the possible follow-on actions
filed since 2009 involved public settlements where the
defendant agreed to pay more than $5 million to the
class.2 Attorneys’ fees for the settled actions ranged from
$300,000 to $3.7 million.3

For example, two of the 29 NAD decisions were not decisions on the merits of the ads. Rather, advertisers refused
to participate in these cases, and NAD referred them to the
FTC. Refusal to participate is a relatively rare event,6 and
based on these cases, it is highly debatable whether turning
your back on industry self-regulation does much to protect
against the risk of a class action complaint. It certainly did
not work for two of the companies that opted out: Oreck
and Metabolic Research, Inc. After declining to participate,
Oreck faced two consumer class actions7 and an enforcement
action by the FTC that was ultimately settled after Oreck
agreed to injunctive relief and $750,000 in consumer redress.8
Metabolic Research similarly faced a consumer class action
after initially declining to participate at the NAD,9 although
it ultimately agreed to participate after the NAD referred the
matter to the FTC and the Food & Drug Administration.10

Based on the frequency of filings, repeat appearances by
the same convoy of plaintiffs’ lawyers, and the amount
paid to settle these matters, it is little wonder that
advertisers are checking their mirrors before participating
in industry self-regulation. In an attempt to address this
issue, the Advertising Self-Regulatory Council (ASRC)
amended the NAD Procedures in 2012 to state that
“[a]n advertiser’s voluntary modification of advertising,
in cooperation with NAD . . . self-regulatory efforts, is
not to be construed as an admission of any impropriety.”4
Some commentators have suggested that the NAD make
more fundamental changes to stem the threat of followon consumer class action filings, including revisions to
the way the NAD reports case decisions and publicizes
them through press releases. And while these proposals
warrant close examination, it is also important that
we carefully assess the threat in order to arrive at the
appropriate response.

When we remove these two refusal-to-participate
cases, we are left with 27 NAD decisions finding that
the advertising should be discontinued or modified followed by consumer class action cases. We next turned
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to causation. To get a better idea of whether the NAD
Case Decision may have been a substantial contributing
factor in the decision to file the consumer class action
complaint, we considered timing. It seems reasonable
that the consumer class action would follow soon after
the NAD Case Decision if, indeed, the decision provided
the plaintiffs’ attorneys with both a target and a roadmap.

When you remove these highly publicized cases, we are
left with three cases that are most likely to be related to
the NAD decision.18 In each of these three cases, the
class action allegations substantially mirror the findings
of the NAD decision and even quote the decision for
substantive support.19
But what about the money? As previously stated, four cases
involved payments of more than $5 million to the class and
attorney fees as high as $3.715 million. Isn’t that enough
to steer clear of NAD? Given that these settlements do
not appear to flow directly from the NAD decisions, the
answer should be no, particularly when you weigh the
costs of refusing to participate. As demonstrated, you
may get sued anyway. Worse yet, you may compound
your problem by having to defend a Part 2 Investigation
conducted by the FTC’s Bureau of Consumer Protection.
NAD referrals to the FTC can lead to consent orders,
burdensome reporting requirements, restrictive fencing
in provisions, and consumer redress.20

Of these 27 consumer class action cases, ten were
brought within six months of the NAD decision.
Contrastingly, 16 of 27 actions were filed more than
one year after the NAD decision. This timing calls
into question concerns that certain plaintiffs’ firms are
scouring the NAD docket and awaiting adverse decisions. Given that most cases are filed significantly after
the NAD releases its decision, it is questionable whether
those decisions can be fairly characterized as having
been the sole cause of the consumer class action filing.
But what about the ten of 27 unique class action cases that
were filed within six months of the NAD Case Decision
since 2009? The line between the NAD decision and
class action filing seems a bit more direct here, doesn’t
it? Maybe yes and maybe no. When we examine the
products at issue, it is at least plausible that the plaintiffs’
cases were conceived apart from the issuance of the NAD
Case Decision, given that the claims at issue were already
the subject of significant public attention.

Even if you are the subject of a follow-on consumer class
action, the chances are that the case gets dismissed – either
by the court or voluntarily by the plaintiff. Of the final
three cases that were not highly publicized before the NAD
decision, two were dismissed; only the action concerning Crest Sensitivity Treatment & Protection toothpaste
was ultimately subject to a settlement. Moreover, recent
decisions out of the Third and Ninth Circuits suggest that
certification in class action cases involving consumer products may be more difficult than it has been in prior years.21

For example, at least one of the ten actions was already the
subject of a public enforcement action and related press
releases prior to the NAD decision.11 Of the other nine
actions, internet searches limited by date reveal that six of
the product claims at issue were the subject of news articles
or review sites questioning the accuracy of the claims prior
to the issuance of the NAD decisions. These products –
Eclipse gum,12 Gravity defyer shoes,13 Neutrogena skin
anti-wrinkle products,14 VPX MeltDown Fat Assault,15
WrinkleFree Eyes,16 and Yo-Plus yogurt17 – were making relatively novel marketing claims. Given that the these
product claims were already subject to considerable public
attention prior to the NAD decision, it seems a stretch to
conclude that the NAD decision was the sole cause of the
class action filings (although it may have been a factor).

This analysis indicates that the consumer class action risk is
much lower than many have assumed it to be. Of course,
acceptable risk is subjective and variable. What might be
good defensive driving to one company may be idling in
the slow lane to another. For the especially skittish, it is
worth considering frequency of suit by industry. Of the
29 cases concerning different products, food and beverage
products were the largest group with nine cases, while
seven cases dealt with dietary supplement products.
And of those 80 total consumer class action cases alleging false or misleading advertising or product claims
for cosmetics or personal care products filed since 2010,
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five relate to claims that were the subject of an adverse
NAD decision and two of those five were filed within
six months of the adverse NAD decision.

court substantively addressing whether a particular claim
was false or misleading.
The Federal Judicial Center has found that, even
amongst certified class actions, 89 percent settle,
while only four percent proceed to trial. 24 What is
clear here is that a judge will rarely get to the merits
of a consumer class action, meaning that administrative closure by the NAD makes no sense, even if the
current rule requires it. An example – in February
2011, the NAD administratively closed a proceeding under Rule 2.2 brought by Sprint challenging
T-Mobile’s “4G network” claim because a class action
case was filed concerning the same claim. Subsequent
to the closure, the plaintiff’s attorneys in that case
did nothing to move it along. Two years later, the
case was dismissed on a motion by T-Mobile citing
the plaintiff’s failure to prosecute. The merits of the
allegations were never addressed.

If you are outside of the food, dietary supplement,
or personal care product industries, based on the
foregoing, risk of participation at the NAD is very
low. If you are within these three industries, your
risk is slightly elevated, but take solace – to the
extent that any trend may have started it appears to
have abated. In 2013 to date, we have been able to
identify only one possible follow-on class action
case. And this case involves a product claim that was
the subject of an NAD decision five years ago.” 22

The NAD Yield Sign: How Should Existing
NAD Actions Be Affected by Consumer
Class Action Cases?
This article, to this point, has considered
the effect of NAD Case Decisions on
subsequent consumer class actions. Here
we pivot, and consider the effect of consumer class actions on existing NAD cases.

The class action case in this context produces an unintended effect, frustrating the NAD’s mission of promoting
truthfulness and accuracy in advertising. Revision to
Rule 2.2, so that a consumer class action would not halt
an NAD case, would solve this problem neatly.

The Rules of the ASRC govern challenges before the NAD,
the Children’s Advertising Review Unit (CARU), and the
National Advertising Review Board (NARB). Under the
rules, the NAD will administratively close any case if at
any time the advertising claims at issue become the subject
of pending litigation or an order by a court, or the subject
of a federal government agency consent decree or order.23
The rules do not distinguish between type of court action.

Slippery When Wet: How Can an NAD
Decision be Used in Federal Court?
In considering the interrelationship of
the courts and the NAD, our discussion
has focused on their effect while functioning apart from one another. But
there are also instances where they interact directly.
And while the NAD’s reliance on court precedent is
well-known, less is known about how courts have
received NAD Case Decisions.

The rule makes complete sense when the parallel matter is Lanham Act litigation between competitors or a
government investigation. After all, the NAD process
provides an alternative to litigation on the merits, an
obvious possible endpoint in the Lanham Act and FTC
setting. The story is entirely different in the class action
context, and thus it is not so clear that a class action
should always have the right of way. Most consumer
class actions are ultimately dismissed – either voluntarily
or by the court. Indeed, of the initial 63 identified class
actions discussed above, there is not a single instance of a

In general terms, courts have acknowledged NAD’s role
in the efficient resolution of disputes over advertising
claims (“[The NAD] is a highly reputable institution”
and its decisions are “extremely useful in resolving [false
advertising] claims” 25), but will not defer to NAD’s
judgment and instead will engage in their own substantive analysis. This should not be surprising given the
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different standards applied in the NAD and litigation
contexts. As the Eastern District for New York explained in Rexall Sundown, Inc. v. Perrigo Co., “NAD
and NARB decisions make no finding of consumer
deception, nor do they make a finding of a likelihood
of consumer deception.”26

Adopt-a-Highway: Cy Pres Support for
Self-Regulation
In Dennis v. Kellogg, the Ninth Circuit
invalidated a proposed class action settlement arising out of allegedly misleading
statements by Kellogg that its Frosted
Mini-Wheats cereal was scientifically proven to improve
children’s cognitive functions. 32 As part of the settlement, Kellogg committed to making a $5.5 million cy
pres distribution to charities to feed the indigent.

Similarly, the District of New Jersey rejected a plaintiff’s
attempt to rely on an NAD decision finding a Bayer study
unreliable. In Gaul v. Bayer Healthcare, LLC, the court
explained that a plaintiff must do more than simply reference an adverse NAD decision to survive a motion to
dismiss. Notably, the court explained,

In invalidating the settlement, the Ninth Circuit held
that the admittedly “noble goal” of feeding the indigent
“has little or nothing to do with the purposes of the
underlying lawsuit or the class of plaintiffs involved”
because the lawsuit dealt with false advertising, not a lack
of nutritional value in food. 33 As such, “appropriate cy
pres recipients are not charities that feed the needy, but
organizations dedicated to protecting consumers from,
or redressing injuries caused by, false advertising.”34

The allegations about the NAD Report support the inference that Bayer’s study should not
be relied on. But that does not mean it is wrong
or false. What Plaintiffs have tried to do is to
shift the burden of proof onto Bayer. The law,
however, requires that Plaintiffs prove, inter
alia, that the labeling claims are false. 27
Reliance on NAD decisions would also present problems
under rules of evidence because those “findings, like
judicial findings, are generally characterized as inadmissible hearsay that cannot be used to prove the truth of
the matter asserted.”28

The Ninth Circuit’s holding in Dennis is in line with an
earlier case approving cy pres distributions to organizations dedicated to preventing false advertising through
self-regulation. In Salcido v. Iomedix Cold International,
SRL, a California state court approved a settlement
with a cy pres distribution of $400,000 to the Council
for Responsible Nutrition (CRN) Foundation. 35 CRN
is a trade association representing dietary supplement
manufacturers and ingredient suppliers that has provided grants to the NAD to “expand its oversight
program covering print, broadcast, infomercial and
internet dietary supplements advertising.”36

That said, some courts have cited to NAD decisions
as support for a court’s substantive conclusions. For
instance, in BellSouth Telecommunications v. Hawk
Communications, LLC, the court cited to an NAD
decision for its conclusion on a motion for preliminary
injunction that an advertiser’s “DSL speed” claim was
reasonably interpreted to apply to all online functions.29
And one court granted a motion to stay a Lanham Act
proceeding pending the outcome of an NAD case. 30
Other courts have responded differently when considering motions to stay and the trend seems to be to deny
motions to stay on the grounds that the resolution of
the NAD case should not impact the resolution of the
pending court action. 31

Given that the Salcido complaint alleged false and misleading statements regarding dietary supplements, the court
held that CRN was “an appropriate and worthy recipient
of the Settlement funds.”37 The Dennis ruling goes a step
further by holding that organizations dedicated to curbing false advertising are the only appropriate recipients of
cy pres distributions in false advertising actions.
Courts in other circuits have not been receptive to
the Dennis holding and some have gone as far to note
that the Ninth Circuit applies a uniquely stringent
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standard to limit cy pres distributions. 38 Nonetheless,
the Ninth Circuit remains the most heavily traveled
route for false advertising litigation and Dennis is the
rule of the road there.

Conclusion
As the interplay between advertising self-regulation and
litigation increases, industry should take a deliberative
approach in assessing trends and avoid preordained conclusions. Class actions may frustrate the self-regulatory process
at times, and assessment of NAD’s role in contributing
to the problem should be undertaken, but the extent of
the problem should be more fully understood as changes
are considered. Our analysis suggests that the problem
is overstated. Additional research, including searches to
identify complaint language lifted verbatim from NAD
decisions and interviews with plaintiffs’ attorneys, would
further inform this conclusion. Finally, settlements in advertising class action cases may serve to strengthen industry
self-regulation, as the parties consider cy pres recipients in
putting together a settlement proposal likely to survive a
fairness hearing.

Follow-on Class Actions since 2009
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In the false advertising context, courts applying Dennis
thus far have approved of two general categories of cy
pres recipients as sufficiently related to false advertising.39
First, on remand from the Ninth Circuit, the Southern
District of California in Dennis preliminarily approved
a settlement with cy pres distributions to Consumers
Union, Consumer Watchdog, and the Center for Science
in the Public Interest based on its finding that “each [is] a
well-established and well-regarded consumer protection
organization.”40 Second, courts have approved cy pres
distributions to associations like CRN and the Better
Business Bureau, which in turn use funds to support the
self-regulatory process.41

1. To assess the risk of consumer class actions following an advertiser’s participation,
or refusal to participate, at the NAD, we searched Westlaw for all federal and state class
action filings that reference the NAD or an NAD decision recommending that claims be
modified or discontinued. We also compiled a list of companies and products that have
been the subject of a negative decision at the NAD since 2009 and conducted searches
to determine whether these companies/products have been the subject of a class action
complaint that does not reference the NAD expressly but addresses the same claims
deemed unsubstantiated by the NAD.
2. Order Granting Motion for Final Approval of Settlement, Johnson v. General Mills,
Inc., No. 00061 (C.D. Cal. June 17, 2013); Final Order & Decree, Smith v. Wm. Wrigley
Jr. Co., No. 60646 (S.D. Fla. Nov. 24, 2010); In re Enfamil Lipil Marketing Sales Practices
Litig., MDL 2222 (S.D. Fla. Nov. 14, 2011); Order Granting Preliminary Approval of
Proposed Settlement, Paul v. HCI Direct, Inc., 2003 WL 4524453 (Cal. Super. Ct. Oct.
30, 2006).
3. See Order Granting Preliminary Approval of Proposed Settlement, Paul v. HCI
Direct, Inc., 2003 WL 4524453 (Cal. Super. Ct. Oct. 30, 2006) (awarding attorneys’ fees
not to exceed $3.7 million for action alleging deceptive direct marketing sales of Silkies); Final Judgment & Order Approving Class-Action Settlement, Duffer v. Chattem,
Inc., No. 2735 (S.D. Cal. July 10, 2013) (awarding attorneys’ fees of $300,000 for action
alleging deceptive marketing of ACT® Total CareTM Anticavity Fluoride Mouthwash).

As courts continue to interpret and apply Dennis, it
remains to be seen whether industry will be receptive
to cy pres distributions if plaintiffs insist on the recipient being a litigation-focused consumer group. In any
event, when considering the braided relationship between litigation and self-regulation, it is notable that
class action settlements actually may help strengthen
the self-regulatory process.

4. Advertising Self-Regulatory Council, Procedures for the National Advertising
Division, § 2.1(F)(i) (2012).
5. By contrast, the NAD has issued a total of 477 decisions since 2009, of which 352
recommended that an advertiser discontinue or modify a claim.
6. The largest number of advertisers that declined to participate and were referred to
the FTC in a single year was nine in 2009.
7. Class Action Complaint, Stiepleman v. Oreck Corp., 2011 WL 9227058 (S.D. Fla.
Aug. 19, 2011); Class Action Complaint, Ruscitti v. Oreck Corp., 2011 WL 2488024 (C.D.
Cal. May 10, 2011).
8.

See In re Oreck Corp., FTC File No. 102 3033 (May 31, 2011).

9. Class Action Complaint, Campos v. Metabolic Research, Inc., 2009 WL 5176386
(C.D. Cal. Dec. 23, 2009).
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10. Press Release, NAD Case #5075 (Mar. 3, 2010).

25. Russian Standard Vodka, Inc. v. Allied Domecq Spirits & Wine USA, Inc., 523 F.
Supp. 2d 376, 385 (S.D.N.Y. 2007) (granting motion to stay Lanham Act litigation in
order for the NAD to conclude its proceedings).

11. Press Release, “Attorney General Tom Corbett reaches agreement with World
Reserve Monetary Exchange over their advertising practices” (July 28, 2009), available
at: http://www.attorneygeneral.gov/press.aspx?id=4615.

26. Rexall Sundown, Inc. v. Perrigo Co., 651 F. Supp. 2d 9, 36 (E.D.N.Y. 2009); see also
CytoSport, Inc. v. Vital Pharmaceuticals, Inc., 894 F. Supp. 2d 1285, 1296 (E.D. Cal. 2012)
(“The NAD’s decision to refer CytoSport to the FTC and FDA does not constitute a decision by either agency that CytoSport’s product is deceptively mislabeled.”).

12. Ad Week, “Gum Category Embraces Germ Warfare,” Mike Beirne (Oct. 9, 2008),
available at: http://www.adweek.com/news/advertising-branding/gum-category-embraces-germ-warfare-104655; see also “Gum with bark to take bite out of bad breath,”
Reuters (May 21, 2008), available at: http://www.reuters.com/article/2008/05/21/usgum-idUSN2032281520080521.

27. Gaul v. Bayer Healthcare, LLC, No. 5110, 2013 U.S. Dist. LEXIS 22637 (D.N.J. Feb.
11, 2013).

13. Josh Goldman, TechCrunch, “Gravity Defyer Shoes Don’t Actually Defy Gravity”
(Jan. 18, 2007), available at: http://techcrunch.com/2007/01/18/gravity-defyer-shoesdont-actually-defy-gravity/.

28. Rexall Sundown, Inc. v. Perrigo Co., 651 F. Supp. 2d 9, 36 (E.D.N.Y. 2009).
29. BellSouth Telecomms. v. Hawk Commc’ns, LLC, No. 0280, 2004 WL 1085324 (N.D.
Ga. Apr. 12, 2004).

14. “Does Neutrogena Rapid Wrinkle Repair Work? Depends on What ‘Work’ Means”
(Apr. 18, 2011), available at: http://www.the-beheld.com/2011/04/does-neutrogenarapid-wrinkle-repair.html.

30. Russian Standard Vodka, Inc. v. Allied Domecq Spirits & Wine USA, Inc., 523 F.
Supp. 2d 376, 385 (S.D.N.Y. 2007) (granting motion to stay because the “public and
industry would benefit greatly from hearing the NAD’s opinion on the issue, especially
after so many resources and time have already been poured into the investigation”).

15. VPX MeltDown Fat Assault Reviews (Apr. 21, 2010), available at: http://www.
dietpills.org/vpx-meltdown-fat-assault/.

31. Expedia, Inc. v. Priceline.com Inc., No. 0712, 2009 WL 4110851, at *2 (W.D. Wash.
Nov. 23, 2009) (denying motion to stay because defendant “failed to establish that a
remand to NAD would simplify the issues in this case or otherwise promote its efficient
resolution”); see also Hemy v. Perdue Farms, Inc., No. 11-888, 2011 WL 6002463, at *9
(D.N.J. Nov. 30, 2011) (denying motion to stay because “[w]hile the NAD proceeding
involves similar factual issues, the resolution of that proceeding will have no bearing
on this case”).

16. See, e.g., WrinkleFree Eyes Product Review, available at: http://amominredhighheels.com/wrinklefree-eyes-20-minute-eye-lift-system.
17. See, e.g., Today Show Archive, “Latest products, tasty trends – in yogurt,” available
at: http://www.today.com/id/26901487/ns/today-today_food/t/latest-products-tastytrends-yogurt/#.UiDiKFdDR8E.
18. Complaint, Gaul v. Bayer HealthCare LLC, No. 5110 (D.N.J. Aug. 14, 2012) (Citracal
Slow Release 1200 calcium supplements); Complaint, Smith v. Procter & Gamble Co.,
No. 0557, 2012 WL 1601047 (N.D. Cal. Feb. 2, 2012) (Crest Sensitivity Treatment &
Protection Toothpaste); Complaint, Cosmas v. Prestone Prods. Corp., No. 1826, 2012 WL
1576967 (N.D. Ill. Mar. 13, 2012) (Prestone De-Icer Windshield Washer Fluid).

32. Dennis v. Kellogg Co., 697 F.3d 858 (9th Cir. 2012).
33. Id. at 866.
34. Id. at 867.
35. Salcido v. Iomedix Cold Int’l SRL, No. BC 387942 (Cal. Super. Ct. Nov. 2, 2009).

19. Complaint, Gaul v. Bayer HealthCare LLC, No. 5110 (D.N.J. Aug. 14, 2012) (noting
that NAD found Bayer’s study unreliable and alleging causes of action based on “false
interpretation of the results of Citracal’s own study”); Complaint, Smith v. Procter
& Gamble Co., No. 0557, 2012 WL 1601047 (N.D. Cal. Feb. 2, 2012) (noting that NAD
determined that “the totality of the evidence was insufficient to support advertiser’s
‘relief within minutes’ claims” and alleging cause of action based on “misleading[]
claims to provide oral pain ‘Relief Within Minutes’”); Complaint, Cosmas v. Prestone
Prods. Corp., No. 1826, 2012 WL 1576967 (N.D. Ill. Mar. 13, 2012) (noting that NAD
determined that a consumer “could reasonably believe that the advertiser’s product
will produce a crystal clear windshield . . . a claim that is not supported by the evidence in the record” and alleging cause of action based on product “fail[ing] to work
as advertised”).

36. See Council for Responsible Nutrition, “Industry Initiative Targets Deceptive,
False and Misleading Dietary Supplement Advertising,” available at: http://www.
crnusa.org/pdfs/Backgrounder_NAD0211.pdf.
37. Salcido v. Iomedix Cold Int’l SRL, No. BC 387942 (Cal. Super. Ct. Nov. 2, 2009).
38. Heekin v. Anthem, Inc., No. 1908, 2012 WL 5472087, at *4 (S.D. Ind. Nov. 9, 2012)
(“The law in the Seventh Circuit is not so restrictive [as held in Dennis]”); see also
Malta v. Fed. Home Loan Mortgage Corp., No. 1290, 2013 WL 444619, at *7-8 (S.D. Cal.
Feb. 5, 2013) (approving settlement in action involving telemarketing violations with cy
pres fund to recipient to be agreed upon by parties and court).
39. Court applying Dennis in contexts other than false advertising must similarly ask
whether a cy pres recipient is sufficiently linked to the gravamen of the complaint. Eddings v. Health Net, Inc., No. 11744, 2013 WL 3013867, at *4 (C.D. Cal. June 13, 2013) (upholding distribution to Legal Aid Society—Employment Law Center as “an appropriate
charity . . . that is ‘dedicated to protecting [workers] from, or redressing injuries caused
by,’ violations of labor laws”); Cox v. Clarus Mktg. Grp., LLC, No. 2711, 2013 WL 1797028,
at *8 (S.D. Cal. Apr. 29, 2013) (case involving allegations of unauthorized charges and
enrollments; cy pres award upheld because “tethered to the nature of the lawsuit as
the award must be used to further research or education regarding internet privacy or
data security”); In re EasySaver Rewards Litig., 921 F.Supp.2d 1040, 1050-53 (S.D. Cal.
Feb. 4, 2013) (case involving unlawful enrollment in rewards program; cy pres award to
academic institutions to fund professorships dedicated to internet data security held to
be sufficiently related).

20. See In re Oreck Corp., FTC File No. 102 3033 (May 31, 2011).
21. Carrera v. Bayer Corp., No. 12-2621 (3d Cir. Aug. 21, 2013) (rejecting the use of affidavits as a means to determine class membership, stating that the use of affidavits “does
not address a core concern of ascertainability: that a defendant must be able to challenge class membership”); Thomasson v. GC Servs., LP, -- Fed. Appx. --, No. 11-56100,
2013 WL 4713560 (9th Cir. Sept. 3, 2013) (commonality and predominance lacking
where individualized inquiries into hundreds of telephone calls would be necessary in
order to determine whether any advisement was given in each call; evidence submitted
by the plaintiffs – 18 fill-in-the-blank declarations from putative class members – could
not establish that the defendant acted uniformly and were only “anecdotal”).
22. Hyle v. FRS Co., No 1456, 2013 WL 1797366 (C.D. Cal. Apr. 24, 2013) (addressing
FRS energy and sports drinks, concentrates, chews, and powders). Four actions have
been filed in 2013 regarding claims for Innovation Ventures’ 5-Hour Energy product,
but those same claims have been the subject of earlier filed litigation. See, e.g., Berger v.
Innovation Ventures, LLC, No. 0333, 2013 WL 786888 (N.D. Ohio Feb. 14, 2013).

40. Dennis v. Kellogg Co., Case. 1786, 2013 WL 1883071, at *5 (S.D. Cal. May 3, 2013).
41. Beck-Ellman v. Kaz USA, Inc., No. 2134, 2013 WL 1748729, at *6 (S.D. Cal. Jan. 7,
2013) (false advertising action against maker of heating pads; court approved cy pres
funds to be distributed among Consumers Union, AARP Foundation, the Better Business Bureau, and the Consumer Federation of California); see also Salcido v. Iomedix
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