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A Dysfunctional Political Environment
Since the mid-term elections in 2010, Washington, DC has been the poster child for
divided government. Republicans (by taking an additional 63 seats) gained control of
the House and increased their numbers in the Senate by 6; their mission has been to
block a number of major initiatives proposed by the President. Not surprisingly,
Washington, DC became seriously gridlocked, leading to the shutdown of the federal
government last October.
The 2013 Congressional session was the least productive in modern history, passing only
58 bills. Even the “Do Nothing Congress of 1947,” which was the target of President
Harry S. Truman’s reelection campaign in 1948, was more productive, passing 395 bills.
Approval ratings for members of Congress are in the teens and the Capitol Steps, a DCbased political comedy group, concluded that Congress has “put the fun in
dysfunctional.”
2014 is another mid-term election year with the entire House and 36 Senate seats in
play, including special elections in Hawaii, Oklahoma and South Carolina. Republicans
are virtually certain to keep control of the House and have a reasonable chance to take
control of the Senate, where Democrats have 21 seats in play compared to only 15
Republican seats, with several vulnerable Democrat incumbents running in seats that are
turning increasingly “red.” This is a recipe for a continued legislative logjam where
neither party wants to force its members to cast tough votes.
That means that few new laws will be enacted this year. But that does not mean there
are not significant things happening behind the scenes that could have very serious
impacts on our industry.

Tax Reform – Delayed But Not Dead
The current tax deduction for advertising costs faces the most serious threat in the
Congress that we have seen in several decades, and this is occurring in the context of
overall corporate tax reform. For the first time in history, draft bills in both the Senate
and the House would seriously restrict the ad deduction. While it is very unlikely that
major tax reform legislation could be finalized this year, serious discussions are
underway now that will influence the ultimate package. Our industry also faces a shorter
term risk of being used as a “pay-for” because legislation on “tax extenders,” which
include over a trillion dollars’ worth of temporary tax provisions, is moving through the
Congress this year.
There has been considerable discussion in the Nation’s Capital for the past year about
corporate tax reform, including calls by some for the maximum nominal corporate tax
rate to be reduced from the present 35% level to as low as 25%. President Obama
mentioned tax reform in several prominent speeches. The then-Chairs of the two tax
writing committees – Senator Max Baucus (D-MT) of the Senate Finance Committee and
Congressman Dave Camp (R-MI/4) of the House Ways and Means Committee - held
hearings and meetings throughout 2013. The two chairmen even held a series of joint
“town hall” meetings throughout the country, with the stated goal of passing a major tax
reform bill by the end of last year.
On November 21st, Chairman Baucus released a discussion draft of tax reform that
targets our industry for major new taxes. The draft would allow advertisers to deduct only
50% of all advertising expenses in the first year and require that the remaining 50% be
amortized over the next five years. Advertising is currently treated as an ordinary and
necessary business expense which is fully deductible each year.
Several weeks later, Senator Baucus was appointed as the new Ambassador to China and
resigned from the Senate. The push for tax reform, however, did not end there. The new
Chairman of the Senate Finance Committee, Senator Ron Wyden (D-OR), stated that he
would also seek broad reform of what he called “the dysfunctional, rotting mess of a
carcass that we call the tax code.” However, Chairman Wyden has indicated he will first
focus on tax extenders as a “bridge to tax reform.”
Congressman Camp, the Chairman of the House Ways and Means Committee, publically
released his draft tax reform legislation on February 26th and it imposes a similar tax on
our industry. Advertisers could deduct only 50% of their advertising expenses in the first
year but would have to amortize the remaining 50% over ten years.
The public response of House Speaker John Boehner (R-OH/8) when questioned about
what he thought of the Camp tax reform plan was “blah, blah, blah” along with the
statement that the House would not consider major tax reform legislation this year.
Several weeks ago, Chairman Camp announced that he will retire at the end of this year.
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Even though major tax reform has been delayed, limitations on the deductibility of
advertising costs could be used to “pay for” tax breaks known as “tax extenders” which
expired on December 31, 2013. There are 55 specific tax provisions that are not
permanent but expire every year or two. They are routinely extended and they include tax
credits for research and development, energy efficiency, jobs for returning veterans and
much more. All of these “tax extenders” were allowed to expire last year and Congress
must now decide whether to extend them again or make some of them permanent.
When Chairman Camp’s proposal was released, the Joint Committee on Taxation
estimated that the restriction on ad deductibility would raise $169 billion over ten years.
With various industry sectors competing to protect their tax breaks, that becomes a very
attractive pot of money.
The first step in the debate over “tax extenders” took place on April 3rd, when Senate
Finance Committee Chairman Wyden, after only 19 days on the job, was able to move an
extensive legislative package called “the EXPIRE Act of 2014” out of the committee on
a unanimous vote and with no discussion of advertising deductibility. Wyden stated
unequivocally, that as long as he was chairman of the tax committee, this would be the
last extenders bill passed, and if groups wanted to maintain these provisions, they would
have to get them through passage of a permanent tax reform package.
Chairman Camp also stated that his committee will examine each extender separately
and either make them a permanent part of the tax code or let them expire. Clearly, the
extender issue is going to be a major legislative focus throughout this session of the
Congress, with advertising deductibility potentially being dragged into the mix. We will
continue to carefully monitor the debate over tax extenders to oppose any efforts to use
our deduction as a “pay for.”
In the meantime, hearings on comprehensive tax reform will continue this year in both
the Senate Finance Committee and the House Ways and Means Committee.
Demonstrating the Value of Advertising
We are working proactively with our member companies and other industry groups to
respond to these threats and to preserve the full and immediate deductibility of all
advertising costs for all marketers. ANA was a founding member of The Advertising
Coalition (TAC), a group of marketing and media associations and companies from across
the entire ecosystem. TAC has developed a study by IHS Global Insight, a highlyregarded research group, which demonstrates the economic value of advertising for every
sector of the economy and for each state and congressional district in the country.
On January 14th, we released the most recent update of that report. It found that
advertising powers 15% of the nation’s jobs and 20% of total U.S. economic output.
According to Global Insight, advertising accounted for $5.8 trillion in U.S. output and
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supported 21.1 million jobs in 2012. Those are big numbers even by Washington, DC
standards.
The study is based on an economic model developed by Dr. Lawrence Klein, recipient of
the 1980 Nobel Prize in economics. It found that the impact of advertising is
surprisingly consistent across the country regardless of the location or population of a
state. For example, advertising generates 19% of economic impact in both New York
and Arkansas. In fact, there is no congressional district or state in this country where
advertising does not play a substantial role.
ANA has played a key role in funding and updating this important report. All of the
details are available at: www.ana.net/content/show/id/ADTAX
Working through TAC, we are holding grassroots meetings with key members of Congress
to discuss the importance of preserving the full deductibility of advertising costs. We
bring in broadcasters, publishers, advertising agencies and marketers who operate in the
home state or district of the lawmaker.
ANA filed comments on both the Baucus and Camp draft proposals, arguing that they
represent bad tax policy. Those comments are available at:
www.ana.net/content/show/id/29257
Promoting Tax Fairness
Advertising has been recognized as an essential part of business operations since the
federal corporate tax code was first adopted in 1913. The deduction for advertising
costs promotes tax fairness because it is central to allowing a business to properly
calculate its net income and ultimately the amount of tax it must pay, just the same as
the deductions for employee wages, utility costs and office supplies.
Some defenders of the amortization proposal claim that advertisers would be “made
whole” after five or ten years, when a company’s advertising costs finally would be fully
amortized. However, this is simply not the case. It fails to take into account the time
value of money and lost investment opportunity costs. In other words, by being forced to
wait for five or ten years for their full ad deduction, companies would be losing out on
their present ability to spend or invest that money due to their inability to fully deduct
advertising costs. In light of the constant erosion of spending power, generated by annual
rates of inflation, a dollar available to an advertiser today is far more valuable than one
that will only become available five or ten years from now. While inflation rates have
been historically low recently, there is no reason to believe that this situation will
continue in the future, and this creates a potential threat for even greater erosion of
advertising spending power. In addition, the extra dollars that are available to
advertisers as a result of immediate deductibility, if invested or spent wisely, will provide
further economic benefits to a company.
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The amortization proposals would have the net effect of substantially increasing a
company’s taxable income for every year in which new advertising is purchased. The
portion of ad spending that is not immediately deductible would be counted as income
for tax purposes. This would cost the advertising community at least an estimated $169
billion in increased taxes if the Camp advertising amortization proposal were enacted.
While the term “amortization” does not sound threatening, let’s look at what really is
happening and how the government would pick up $169 billion in new tax revenues from
the tax on advertising. Let’s use the House Ways and Means draft:
Assume your company spends $100 million a year on advertising. Today, your company
treats that as an ordinary and necessary business expense. If your company’s effective
tax rate is 25%, the full $100 million spent on advertising is deductible and the
deduction saves your company $25 million in taxes.
Under the discussion draft developed by House Ways and Means Committee Chairman
Dave Camp, only $50 million of your advertising costs would be deductible. The firstyear cost in higher taxes to your company would be $11.25 million. The other $50
million of your advertising costs would be deductible in amounts of $5 million each year
over ten years.
Let’s put this into a real-world perspective. Assume your company is a chain of car
dealerships and you spend $100 million advertising the 2014 models. Current law
permits you to deduct the full $100 million this year as an ordinary business expense.
Under the Camp proposal, you could deduct only half of your advertising expenses this
year ($50 million) and you could not recover the full amount of your other $50 million of
ad costs for 2014 until you were spending your advertising money on the 2024 models!
The amortization proposals are not based on any accepted economic or tax policy theory
– just on the need for more tax revenue to pay for reducing the tax rates. Nobel prizewinning economists, Dr. George Stigler and Dr. Kenneth Arrow, who have looked at the
current advertising deduction, have concluded that nothing in the economic literature
justifies a change in tax policy. They argued that it makes no economic or common
sense to make businesses pay more for advertising. Making advertising more expensive
would only cause a decline in ad spending and cost jobs, since every dollar spent on
advertising leads to $20 in economic activity and every million dollars of ad spending
supports 69 American jobs.
In a perverse way, the amortization proposals simultaneously both under-value and overvalue advertising. Given the negative impact amortization would have on jobs and
economic activity, it dramatically under-values the critical role that advertising plays in
our economy. If amortization is based on the belief that advertising has a shelf-life of
five or ten years, it over-values the impact that advertising has to generate continuing
sales over time.
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While it seems counterintuitive that Congress would impose a tax on advertising while
the nation is still trying to recover from the Great Recession, it could become a reality
unless members of Congress hear your voice loudly in opposition. Trial balloons are
transformed into beacons for legislative action, if they are not shot down quickly. In the
tax game of musical chairs, we need your help to make sure that the advertising
community is not the last group left standing, and therefore a big loser, when the tax
reform debate ends.
Big Data, Predictive Scoring and the Privacy Debate
The next major political threat facing the ad community, and possibly an even more
imminent one, is in the area of privacy. The challenge for the ad community is how to
maintain and foster the tremendous growth of the Internet, social media and other
information technologies – most of which are ad-supported – without undermining deeply
held values concerning individual privacy and autonomy. Recent disclosures about
surveillance of citizens by the National Security Agency (NSA) as well as several highprofile data breaches from major retailers and other companies have combined to
substantially increase the focus of policymakers and consumers on data security and
privacy issues.
In a January 17th speech on NSA reforms, President Obama directly linked commercial
advertising activity on the Internet to the types of concerns raised by NSA surveillance.
The President stated: “the challenges to our privacy do not come from the government
alone. Corporations of all shapes and sizes track what you buy, store and analyze our
data and use it for commercial purposes. That’s how those targeted ads pop up on your
computer and your smart phone periodically.”
The President announced that John Podesta, a former Chief of Staff to President Clinton
and now a senior White House advisor, would lead a comprehensive review of big data
and privacy. In a January 23rd White House blog entitled, “Big Data and the Future of
Privacy,” Podesta described the broad focus of this working group: “We are undergoing a
revolution in the way that information about our purchases, our conversations, our social
networks, our movements and even our physical identities are collected, stored, analyzed
and used.”
Podesta emphasized that: “The immense volume, diversity and potential value of data
will have profound implications for privacy, the economy, and public policy. The working
group will consider all those issues, and specifically how the present and future state of
these technologies might motivate changes in our policies across a range of sectors.”
The White House reached out to privacy stakeholders and ANA recently participated in a
meeting at the White House with Podesta and other Administration staff. The White
House Science and Technology Policy Office issued a formal Request for Information on
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“big data” in the Federal Register and ANA filed comments, which are available at:
www.ana.net/content/show/id/30001
We emphasized that “big data” provides tremendous value to the U.S economy and
consumers. Any government restrictions on the commercial use of data must be narrowly
focused on areas of real, specifically delineated consumer harm, not theoretical harm.
We also argued that it is absolutely critical that commercial privacy issues not be
conflated or otherwise confused with government privacy issues such as the NSA
surveillance disclosures.
There are legitimate privacy concerns by the public and government about hacking into
databases and having health, financial or other sensitive information ending up in the
wrong hands. These are serious issues. These types of threats, however, need to be
distinguished from the example used in the President’s speech about online behavioral
advertising (OBA). Government surveillance almost always deals with personally
identifiable information focused on perceived national or other security threats. The
collection of information for interest based advertising, on the other hand, predominantly
deals with anonymized information collected solely for the placement of relevant
advertising.
To address the privacy concerns about interest-based advertising, the marketing
community has built one of the most rapidly-growing and successful self-regulatory
programs in history – the Digital Advertising Alliance (DAA). ANA and four other industry
groups were founding members of the DAA, which features an icon alerting consumers to
the fact that they have been served an ad based on OBA. When a consumer clicks on
this icon, they can access detailed information about interest-based ads and learn how to
exercise choice about how to opt-out of targeted ads if they wish to do so.
Since its launch in 2010, the DAA has rapidly brought enhanced notice and choice to
consumers:
•

The AdChoices Icon is now served globally trillions of times each month

•

30 million unique visitors have visited DAA’s two program sites,
www.aboutads.info and www.youradchoices.com

•

3 million unique users have exercised an opt-out choice on DAA’s Consumer
Choice Page

These are compelling numbers which show that consumers are coming to rely on the
DAA program for meaningful choice.
If your company is not already a member of the DAA program, we strongly urge you to
join.
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We believe that strong industry self-regulation is a far superior alternative to restrictive
new laws and regulations. One of the most important benefits of self-regulation is the
flexibility and nimbleness to adapt to the extraordinarily rapidly changing technological
environment. In mid-2013, the DAA principles were substantially expanded to cover
interest-based ads delivered across mobile applications and the mobile Web. Also, the
DAA self-regulatory program has been adopted in 31 countries including the EU,
Australia and Canada. The DAA guidance also addresses location-based data and
personal directory data use. Finally, the DAA program explicitly forbids the use of
materials collected for OBA purposes to be used for job, insurance, mortgages and other
similar sensitive data usages.
Data Security
In another related and important area, several data security bills have been introduced in
the Congress and at least five different congressional committees have held hearings on
data breaches. There is growing pressure for some federal data breach/data security
legislation that would preempt the current patchwork of 47 inconsistent state laws which
is creating an ever more complex legal minefield for business. We believe Congress
should pass data security legislation which establishes one uniform standard.
The FTC has been very active in the data security area, bringing more than 50 cases
against companies under its FTC Act section 5 authority to prohibit false, deceptive or
unfair acts or practices. At least one company, the Wyndham Worldwide Corporation,
has pushed back, challenging the FTC’s authority in this area to utilize either its
unfairness or deceptive acts or practices powers. The FTC sued Wyndham in June 2012,
alleging that the company had failed to provide reasonable security for customer data.
In response, Wyndham argued that the FTC has no legal authority to regulate corporate
data-security practices. On April 7th, Judge Esther Sales of the U.S. District Court for
the District of New Jersey denied Wyndham’s motion to dismiss the FTC’s charges. The
decision did not address the merits of the FTC’s lawsuit but gave the agency a clear
green-light to proceed with enforcement actions. If the case had gone the other way, it
was believed that this would have created an increased impetus for further data security
legislation, but it is now unclear whether the Congress will step in.
Review of Data Brokers
Senate Commerce Committee Chairman Jay Rockefeller (D-WV) is carrying out a
systematic review of data brokers and particularly the collection of sensitive health and
financial information to create marketing lists. He and Senator Ed Markey (D-MA)
recently introduced a data broker transparency bill, S. 1976, the “Data Security and
Breach Notification Act of 2014.” The FTC also has carried out systematic efforts to
monitor data brokers to assure that they are not selling information that violates the Fair
Credit Reporting Act’s requirements.
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Some are pushing Congress to consider even more comprehensive privacy legislation. In
a recent speech, FTC Commissioner Julie Brill called on Congress to pass three new
privacy laws, on data security, data brokers and setting baseline privacy requirements.
On February 24th a coalition of three dozen consumer privacy groups and the American
Civil Liberties Union (ACLU) wrote to President Obama urging him to make a major push
for the Consumer Privacy Bill of Rights, a comprehensive framework published by the
White House in 2012. In a February 23rd editorial entitled “A Second Front in the
Privacy Wars,” the New York Times Editorial Board concluded: “The president and the
public need from Mr. Podesta and his team not only a thorough description of how
businesses are collecting private data but also specific legislative proposals to give
consumers more control of that information.”
We do not believe there is a present need for broad new privacy legislation. Government
regulation does not have the flexibility to adapt effectively to the rapidly changing
technologies and new privacy issues that have been generated by the Internet and new
social media. Rather, we believe that consumers can be best protected through a
combination of existing privacy laws and regulations, privacy enhancing technologies,
effective self-regulation and the ultimate backstop of the powers of the FTC to stop false,
deceptive or unfair acts or practices.
We are also facing the threat of overly restrictive privacy legislation at the state level. At
the beginning of this year, a law took effect in California requiring website operators to
disclose how they respond to “Do Not Track” signals or to provide a link to a selfregulatory program in which they participate. We played an important role in
successfully lobbying to remove some of the worst provisions of that legislation. The
California Attorney General’s office is currently working on a Best Practices document for
this law. Additionally, within the last year, there have been two proposed ballot
initiatives in California to dramatically expand state privacy protections online. Both
have faced significant hurdles, but they suggest this area will continue to be spotlighted.
The Internet of Things
It is clear that the privacy debate has morphed far beyond concerns over online interestbased advertising. The ability of an ever expanding number of everyday devices, from
cars to smart home appliances to health wristbands, to communicate with each other
and with people is becoming more prevalent and raises new privacy and security
concerns. This development is often referred to as “The Internet of Things.”
A recent article describes how the new LED light fixtures installed at Newark Liberty
International Airport are part of a new wireless network that collects and analyzes vast
amounts of data about everyone who enters the facility. Even web-enabled toothbrushes
have joined the Internet of Things.
The FTC held a public workshop last November to explore the consumer privacy and
security issues posed by the growing connectivity of devices.
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In opening remarks, FTC Chairwoman Edith Ramirez stated: “As I see it, the expansion
of the Internet of Things presents three main challenges to consumer privacy: first, it
facilitates the collection of vastly greater amounts of consumer data; second, it opens
that data to uses that may be unexpected by consumers; and third, it puts the security of
that data at greater risk.”
Chairwoman Ramirez concluded: “With big data comes big responsibility.”
So what do we do in the face of these challenges?
We must demonstrate to policymakers the fundamental extraordinary economic
importance of interest-based advertising to the Internet, mobile and other emerging
technologies and to the economy at large.
We must demonstrate that the DAA’s self-regulatory program is the best end-to-end
program to maximize consumer choice and provide consumer benefits in any technology,
and see that the program continues to expand effectively to cover new media and other
information areas.
We must focus on issues of harm that can flow from big data by working cooperatively as
an industry on greater data security, encryption and anonymization and appropriate selfregulatory restrictions on the misuse of data impacting sensitive personal information.
We, most importantly, must meet the challenge of Chairwoman Ramirez to take “big
responsibility” for the big data we collect and use.
The FTC Has an Aggressive Privacy Agenda
In addition to the workshop on the “Internet of Things,” the FTC has scheduled a series
of seminars this spring on emerging consumer privacy issues. The first was held on
February 19th, focusing on mobile device tracking. On March 19th, the Commission
focused on alternative scoring products. The final seminar in the series is scheduled for
May 7th with a focus on consumer generated and controlled health data. In addition,
the Commission just announced a public workshop entitled “Big Data: A Tool for
Inclusion or Exclusion?” which is scheduled for September 15th.
The FTC is now at full strength with the Senate’s approval of the nomination of Justice
Department official Terrell McSweeny to be the third Democratic commissioner on the
five-member agency. A former domestic policy advisor to Vice President Biden,
McSweeny was nominated last June but the nomination was held up for months. The
Senate ultimately confirmed her nomination on April 9th, by a vote of 95-1.
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The Need for Accurate Data
Business in general and advertisers in particular are faced with a new and very dangerous
challenge - web traffic fraud - which does not discriminate based on the amount of data
involved. The Internet Advertising Bureau (IAB) recently estimated that approximately
36% of all Internet activity is fraudulent, resulting from viruses and mechanisms that
direct computers to particular sites. This “bot traffic” costs advertisers significant
amounts, since advertisers pay for the placement of ads that are loaded in response to
users visiting Web pages. It has been estimated that as much as 46% of online ads are
served to websites and charged to marketers even though consumers never saw the ads
(see http://adage.com/article/digital/viewability-half-online-ads/242026/). Additionally,
advertising can inadvertently support rogue websites that deliberately pirate movies,
music and other intellectual property.
The advertising community is responding to these and other measurement challenges
through an initiative known as Making Measurement Make Sense (3MS). This initiative,
launched in 2011 by the ANA, the IAB and the 4A’s, is an industrywide effort to develop
effective and accurate advertising metrics that will enhance evaluation of digital media
and facilitate cross-platform measurement. More information about 3MS is available at:
www.ana.net/content/show/id/d3ms
The value of big data is substantially undermined if inaccurate or corrupted data is
allowed to proliferate. This is a growing challenge for the advertising community,
consumers and for the Internet-based economy as a whole. It has been stated that as
much as $9.5 billion was lost in 2013 paying for ads that were not viewed by consumers
– and $11.6 will be lost in 2014 (see http://www.businessinsider.com/study-bots-willwaste-116b-in-ad-spend-in-2014-2014-1). This issue will only increase in saliency as
Internet advertising continues to expand explosively. The IAB announced on April 10th,
for example, that for the first time ever, marketers spent more to advertise on the
Internet than they did for broadcast television. Internet ad revenue reached $42.8
billion in 2013. Clearly, responding to Internet advertising fraud will be one of the big
challenges for the ad community in the foreseeable future.
The Food Fight Continues
Our industry has been engaged in a major food fight for the past several years. In 2011,
we succeeded in defeating a proposal from an Interagency Working Group (IWG) of four
powerful federal agencies (the FTC, USDA, CDC and HHS) that would have significantly
restricted the advertising of a wide array of food and beverage products. The IWG
proposal was based on incredibly restrictive and unprecedented nutrition guidelines. In
fact, of the 100 most consumed foods in America, 88 would not have met the nutrition
criteria. The IWG proposal also greatly expanded the definition of advertising to
children, to focus on advertising to anyone under age 18. Never before has the federal
government proposed treating teenagers the same way it treats young children.
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After a tremendous lobbying effort by the entire marketing community, we were able to
get language inserted into a 2011 appropriations bill which provided that the IWG
cannot issue a final report without a complete cost/benefit analysis as required by an
Executive Order of the President. We are confident that the IWG proposal could not
meet that requirement and we have succeeded in getting that funding restriction inserted
in subsequent funding bills each year. It was included in the budget bill that was
passed in January, so the restriction remains in place through the end of the current
fiscal year.
There are several storm clouds on the horizon, however, that will keep a focus on food
marketing.
Katie Couric has helped produce and narrates a documentary called “Fed Up,” which is
described as “the film the food industry doesn’t want people to see.” The documentary
claims to “Blow the lid off…a 30 year campaign by the food industry aided by the U.S.
government to mislead and confuse the American public, resulting in one of the largest
health epidemics in history.” The documentary was recently premiered at the Sundance
Film Festival and was purchased by an arm of the Weinstein Company for worldwide
distribution beginning in early May of this year.
In addition, in January, a book entitled “A Big Fat Crisis: The Hidden Forces Behind the
Obesity Epidemic – And How We Can End It” was published. The author, Dr. Deborah
Cohen, a medical doctor and senior scientist at the RAND Corporation, is very critical of
the food industry and calls for new government regulation.
A recent study published in the Bulletin of the World Health Organization (WHO) urged
governments to take more aggressive steps, including significant advertising restrictions,
to prevent obesity. There have been efforts in Chile, Ecuador and Mexico to ban or limit
ads directed to children.
A recent article in Politico, entitled “The Plot to Make Big Food Pay,” describes an effort
by a Chicago law firm to convince state attorneys general in 16 states to sue “big food”
companies to help pay for obesity-related health care costs in their states. The proposal
would rely on a contingency fee agreement, allowing the law firm to perform legal work
for the state attorneys general in exchange for a part of any settlements reached. No
attorneys general have signed on to this project so far but the law firm is also trying to
get a working group started through the National Association of Attorneys General
(NAAG). See: http://www.politico.com/story/2014/02/food-industry-obesity-health-carecosts-103390.html?hp=f2
Earlier this month, researchers at the Cornell University Food and Brand Lab published a
study on “cereal box psychology” entitled “Eyes in the Aisles: Why is Cap’n Crunch
Looking Down at My Child.” The key findings were: (1) cereals marketed to kids are
placed half as high on supermarket shelves as adult cereals; and (2) spokes-characters
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on cereal boxes marketed to children look downward at a 9.6 degree angle to make eye
contact with children while spokes-characters on cereals marketed to adults look straight
ahead to make eye contact with adults. The study is available at:
http://foodpsychology.cornell.edu/op/cerealeyes
While this study may be somewhat humorous and certainly not entirely scientific, it was
picked up in the mainstream media with the following headlines: “Cereal Aisle
Psychology: All Eyes on the Consumer” (USAToday); “Cereal Characters Lure Kiddies
With Eye Gaze” (NBC News); “Cereal Companies Use Eye Contact to Entice Kids” (ABC
News); “Why That Creepy Character in the Cereal Aisle is Eyeing Your Child” (TIME).
Unfortunately, these headlines too often represent the environment in which food
marketing to children is discussed by policymakers.
Also, First Lady Michelle Obama has continued her strong focus on childhood obesity
through the “Let’s Move” initiative, now in its fourth year. ANA was invited and
participated in a White House Summit on Food Marketing to Children last fall. It was an
opportunity to tell the very positive story of the steps taken by the entire marketing
community to address childhood obesity, including the efforts of the Children’s Food and
Beverage Advertising Initiative (CFBAI).
In February, the White House and the U.S. Department of Agriculture announced
proposed school wellness policies that would limit food and beverage marketing in
schools, including restrictions on which products could be advertised on signs, vending
machines, cups and menu boards based on nutritional characteristics.
Fortunately, there is some positive news in this area. In January, the Robert Wood
Johnson Foundation announced that the 16 companies in the Healthy Weight
Commitment Foundation had cut 6.4 trillion calories out of their food offerings over the
past four years. This was four times more than what the companies had promised at an
event with the First Lady in May 2010.
Furthermore, two recent reports on childhood obesity have positive implications and
indicate some progress. A study published on January 30th in the New England Journal
of Medicine found that obesity is most likely to gain its hold in the earliest years. It
claims that a child who is obese by age 5 is much more likely to be obese later; the risk
is substantially lower for a child who is not obese by age 5. These findings have
substantial significance for the debate on the causes of obesity in the U.S, because it’s
hard to argue that food advertising drives obesity for children under 5 years of age as
parents at that age are still making all of the purchasing decisions.
In February, the Centers for Disease Control and Prevention announced that obesity rates
in children between 2 and 5 years old had dropped an astonishing 43 percent over the
last decade, from 14 percent to 8 percent.
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Nevertheless, the bottom line is that as long as obesity remains a serious problem, there
will be a critical focus and potential government challenge to food marketing.
Cracking Down on Photoshopped Ads
Interestingly, and simultaneous to the continued attacks on food advertising fostering
obesity, several members of Congress have challenged other sectors of advertising for
creating an environment that is fostering increased rates of bulimia, anorexia and other
eating disorders in this country. Representatives Lois Capps (D-CA/24) and Ileana RosLehtinen (R-FL/27) have introduced legislation directing the FTC to submit to Congress
“a report on the use, in advertising and other media for the promotion of commercial
products, of images that have been altered to materially change the physical
characteristics of the faces and bodies of the individuals depicted.” H.R. 4341, the
“Truth in Advertising Act of 2014,” was introduced on March 27th and referred to the
House Energy and Commerce Committee.
The sponsors argue that photoshopped ads that appear in beauty and fashion media
increase the likelihood that young girls will develop negative body images and eating
disorders. Representative Capps acknowledged the bill faces an uphill battle, but said
there was a precedent for action: “Just as with cigarette ads in the past, fashion ads
portray a twisted, ideal image for young women.”
In response to this legislation, we have noted that the FTC already has sweeping powers
to act against ads, including their photographic depictions, through the use of its FTC
Act section 5 false or deceptive acts or practices authority. However, this authority must
be tied to some explicit or clearly implicit claim in an ad and would not support a
blanket ban of the use of Photoshop or other photographic enhancements.
Full Speed Ahead on ICANN’s Top Level Domain Program and Internet Governance
Issues
Another important area significantly impacting advertisers and the business community
is the Internet Corporation for Assigned Names and Numbers (ICANN) oversight of the
Internet Domain Name System. For more than two years, ANA has been leading the
charge to shine a spotlight on the serious problems we see with the plans of ICANN to
dramatically, and in our view precipitously, increase the number of Top Level Domains
(TLDs). Within the previously limited universe of 22 generic TLDs, multi-billions of
dollars of cybercrime such as phishing, cybersquatting, typosquatting, and counterfeiting
of products was already occurring. That’s not just the opinion of ANA or the marketing
community – U.S. and international consumer protection and law enforcement groups
share that view and have expressed those concerns to ICANN.
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The Internet community is experiencing an extraordinary TLD expansion which will create
a huge wave of risk for both consumers and brand owners. We have tried to work both
the inside and outside game, to convince ICANN that major reforms must be put in place
as part of the rollout of more than a thousand new TLDs. We have attended ICANN
board meetings around the world and worked to focus attention from the Congress, the
FTC and the Department of Commerce on these critical issues. Unfortunately, the
serious concerns of most of the brand owner community have too often fallen on deaf
ears with the ICANN board.
There are far too many unresolved issues and too many important protections not yet in
place, but ICANN has proceeded full-speed-ahead. At the most recent board meeting
last month in Singapore, ICANN announced that the number of new gTLDs that have
been delegated had surpassed 175; since that time, the number is now at the 221 TLD
level, a 905% growth since the rollout began. Also, already there has been an even more
substantial growth in secondary domains (the signifier to the left of the dot in an IP
address (e.g. www.ana.net)). Presently, there have been an additional 481,783 new
secondary domains, and the number keeps increasing dramatically. Already 14 new
gTLDs have over 10,000 registrants with .berlin, .photography and .email leading the
list. Many other TLD’s are still in contention sets often with multiple applicants.
Unfortunately, ICANN’s Trademark Clearinghouse made a stunning admission on
February 6th when it announced that there is a significantly rising risk of domain abuse.
The Clearinghouse’s research showed that nearly half (48 percent) of the top 50 brands
in the U.S. are currently not in control of key domain names across existing domains (see
http://www.adweek.com/news/technology/icann-brands-are-risk-domain-abuse-new-toplevel-domains-155584) This problem will only get worse as more TLDs come online.
Policymakers are now looking much more closely at ICANN’s domain name program.
On March 12th, Senator Jay Rockefeller (D-WV), the Chairman of the Senate Commerce
Committee, wrote to the Chairman of ICANN expressing his strong opposition to the
proposed new gTLD “.sucks.” He argued that the proposed new gTLD was “little more
than a predatory shakedown scheme. The business model behind this gTLD seems to be
the following: force large corporations, small businesses, non-profits, and even
individuals, to pay ongoing fees to prevent seeing the phrase ‘sucks’ appended to their
names on the Internet.”
The real bombshell came on March 14th when the U.S. Commerce Department’s
National Telecommunications and Information Administration (NTIA) announced its’
intent to begin the transition of key Internet domain name functions it serves (the “IANA
functions”) to the global multi-stakeholder community. As a first step, NTIA asked
ICANN to convene global stakeholders to develop a proposal for the transition.
NTIA stated that “the transition proposal must have broad community support and
address the following four principles:
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Support and enhance the multi-stakeholder model;
Maintain the security, stability, and resiliency of the Internet DNS;
Meet the needs and expectation of the global customers and partners of the IANA
services; and
Maintain the openness of the Internet.”
Finally, the NTIA announced that it would not accept a proposal that replaces the NTIA
role with a government led or an inter-governmental solution. The agency wants to have
the transition completed by the end of September 2015 when the current IANA contract
expires.
The NTIA’s proposal has triggered considerable backlash from Republicans in the
Congress who have expressed concerns that the move would give more power to
authoritarian countries to take over the Internet. Representative Marsha Blackburn (RTN/7) said: “Giving up control of ICANN will allow countries like China and Russia that
don’t place the same value in freedom of speech to better define how the Internet looks
and operates. We cannot let the Internet turn into another Russian land grab.”
Two subcommittees of the House held hearings on the NTIA proposal. Congressman
John Shimkus (R-IL/15) argued that the transition would give “the Vladimir Putins of the
world a new venue to push their anti-freedom agenda.” He introduced H.R.4342, the
DOTCOM Act (Domain Openness Through Continued Oversight Matters Act). That bill
would require a GAO study before the Commerce Department could take any action to
transition NTIA’s domain name functions to a multi-stakeholder group. The
Communications and Technology Subcommittee of the House Energy and Commerce
Committee approved the bill on April 10th on a 16-10 party line vote. The DOTCOM Act
will now go to the full committee.
No legislation has been introduced in the Senate, although Senators John Thune (R-SD)
and Marco Rubio (R-FL) and 33 other Senate Republicans wrote a letter demanding
answers from the NTIA on the proposed transition.
The NTIA proposal was the major focus of the most recent ICANN meeting last month in
Singapore. The next Multi-stakeholder Meeting on the Future of Internet Governance will
take place later this month in Brazil.
ANA is supportive of a multi-stakeholder approach to the management of the Internet,
but this must be carried out in a way that provides true protection to both the Internet
business and consumer constituencies. To date ICANN has been excessively dominated
by a limited set of stakeholders representing the registrar owners of Top Level Domains,
whose primary interest often has been financially driven rather than focused on assuring
economic fairness or the stability or security of the Internet. Until this more balanced
approach is developed, ICANN should be required to meet all of its Affirmation of
Commitment requirements overseen by the Department of Commerce.
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While everyone supports a free and open Internet, the continued roll-out of new TLDs
and the NTIA proposal raise very serious issues about who will be ensuring that
businesses and consumers and brand investments will be protected. We plan to keep a
spotlight on these issues because the cost and risk to advertisers is certain to run into
the billions of dollars. There may be one silver lining in the cloud of uncertainty in this
area – full employment for intellectual property lawyers.
Fighting Patent Trolls
ANA also has been very active in addressing the challenges posed by demand letters and
frivolous litigation from certain “patent assertion entities” (PAEs or “patent trolls.”)
These companies allege that marketers or agencies have infringed on a patent they own
for commonly used advertising technologies or processes. Last summer, we joined with
the 4As, the Direct Marketing Association (DMA), the Mobile Marketing Association
(MMA) and the National Retail Federation (NRF) to create an industry coalition, the Stop
Patent Abuse Now (SPAN) Coalition.
Several bipartisan bills have been introduced in Congress to address the patent troll
issue and we are working closely with the policymakers in both the House and Senate on
this legislation. The SPAN coalition is pushing for direction for the FTC to go after bad
faith demand letters under its existing FTC Act section 5 authority. The House Judiciary
Committee, under the leadership of Chairman Bob Goodlatte (R-VA/6), pushed a bill
(H.R. 3309) with important patent litigation reforms through the House on December
5th with a bipartisan vote of 325-91.
The Senate Commerce Committee held a hearing on this issue on November 7th. The
Senate Judiciary Committee held a hearing on December 17th, focusing on the patent
reform legislation introduced by Chairman Patrick Leahy (D-VT) – S. 1720, the “Patent
Transparency and Improvements Act.” That bill contains the demand letter provisions
we are seeking.
Senator Claire McCaskill (D-MO), with the co-sponsorship of the Chairman of the Senate
Commerce Committee, Jay Rockefeller (D-WV), also is pushing patent reform legislation
(S. 2049, The Transparency in Assertion of Patents Act) with a focus on the demand
letter issues in the Senate Commerce Committee.
There is bipartisan support for patent litigation reform in the Congress as well as support
from the White House; President Obama mentioned patent litigation reform in his State
of the Union speech in January. We are very hopeful that some legislation (including in
particular demand letter provisions) will be approved by the Congress this year.
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Conclusion
Our industry clearly faces very serious threats impacting an unprecedented range of
issues. We continue to be confronted by an extremely hostile and challenging political
environment. These facts make it more important than ever for advertising lawyers to
ensure that their companies and agencies are meeting all of the current legal and
regulatory requirements that continue to proliferate.
We also need to continue to build, strengthen, and adhere to the mandates of our selfregulatory programs. Effective self-regulation is the critical means by which industry can
demonstrate responsibility, thus obviating the need for overly restrictive regulation by the
government.
We need your help to respond to these various threats. It is critical that members of
Congress hear from you and your company’s lobbyists about how these proposals would
affect your businesses. The ad community can determine its own fate in regard to these
issues, but only if it acts in a forceful, unified, and proactive manner.
There have been two bottom-line lessons we have learned over the years.
First, most of the policy threats we face are bipartisan. We have critics from across the
political spectrum, from conservative Republicans to liberal Democrats.
Second, we are most effective in responding to these threats when the entire marketing
eco-system works together. Advertisers, agencies, and media companies all must work
together to protect our industry. As Benjamin Franklin put it so well many years ago,
“We must all hang together or surely we will hang separately.”
*****
Each year, ANA’s Washington, DC office prepares a Compendium of Legislative, Regulatory and Legal
Issues which describes our efforts on behalf of the marketing community. The Compendiums are available
at: www.ana.net/content/show/id/advocacy-compendium
Information about our efforts throughout the year is available at: www.ana.net/advocacy
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