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Talking Points for U.S. Senators to Oppose Advertising Restrictions

· I am calling to urge you to oppose three restrictions on advertising in the Enhancing Drug Safety and Innovation Act (S.484) that was introduced by Senators Ted Kennedy and Mike Enzi and soon will be voted on by the Health, Education, Labor and Pensions Committee.  

· The first provision would allow the government to censor in advance every advertisement for a designated prescription medication. 
· The second would permit the government to bar advertising for a new medication for as long as two years.
· The third would mandate that advertisers include government dictated warnings in each advertisement.  Today all ads, whether print or broadcast, must clearly state the risks associated with any prescription medication and not just the benefits.  

· First Amendment lawyers believe the three provisions restricting advertising in this bill would violate the First Amendment protection for commercial speech.  The Supreme Court has established a four-part test to determine if restrictions on ads are lawful – we believe this bill would not pass that test.

· The Supreme Court has said in a case involving FDA regulations on advertising, “If the First Amendment means anything, it means that regulating speech must be a last -- not first -- resort.” 
· There is no evidence that limits on speech will promote drug safety – rather, barring information from advertising will cause more harm to consumers who are not prompted to see a doctor about an illness because they saw an ad.  Surveys show that these ads prompted more than 30 million Americans to ask their doctor about a new health condition.
· The most important safeguard in the drug advertising area is provided by physicians – no one can get an old or new drug without a doctor’s written prescription.




