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Agenda 

Structuring & Activating Your Social Media Campaign 

• Structural - Promotions Law 

• Legal Implications of Various Activation Strategies 

– Privacy 

– TCPA & CAN SPAM 

– User Generated Content (UGC)  

• CDA & DMCA 

– CCV 

– COPPA 

– FTC Endorsement & Testimonial Guidelines/Social 
Media Policies 
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The Typical Campaign 

• Used to be -- build a website, leverage the assets with 

promotional partners, hold a couple sweepstakes.   

• The emphasis over the past few years has been on trying 

to go viral and multi-platform. 

• To rely heavily on social media means more than just 

putting up a Facebook page or launching a Twitter feed.   

• The ideal is to have others do your marketing for you – 

forwarding promotions and engaging their friends & 

family, sharing positive experiences, posting brand-related 

videos or otherwise interacting with the brand/company. 
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Examples 

• Identify - Use Facebook Connect to identify yourself 

• Inform – share information on Twitter or post something 

on your Facebook wall 

• Locate – use programs such as FourSquare to “check in” 

to a location 

• Recruit – send information to your friends about the 

Promotion 

• Interact - Use a QR Code or Microsoft “tag” application to 

interact with entrants 
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Why Relevant? 

http://www.imdb.com/media/rm3172041984/tt0945513


5 70664038   01-20-04 

Why Relevant? 
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What If You Get It Wrong? 
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What If You Get It Wrong? 
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So Get The Structure Right - Key Legal Premise 
 

•No private lotteries 
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Lottery 

• PRIZE 

 

• CHANCE 

 

• MANDATORY  

CONSIDERATION 
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Activation Objectives 

• Identify Self 

• Recruit Others 

• Interact with Brand 
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Facebook Promotion Policy 

• Use a Third Party Application to Administer 

Promotion 

• Include Disclosures in the Official Rules 

http://www.google.com/imgres?imgurl=http://www.dreambank.org/images/facebook.png&imgrefurl=http://www.dreambank.org/&usg=__2MtV5wK4ppAXJuxYwsP9F7cGVJQ=&h=256&w=256&sz=41&hl=en&start=7&zoom=1&itbs=1&tbnid=25zoyY73hMA4YM:&tbnh=111&tbnw=111&prev=/search%3Fq%3Dfacebook%26hl%3Den%26biw%3D1259%26bih%3D624%26gbv%3D2%26tbm%3Disch&ei=c7a9TayyBIKasAOC5dCoBg
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Third Party Applications 

• Implicates Privacy Issues. 

• If possible, negotiate the contractual terms 

regarding use of info collected. 

• Add disclosures to Official Rules to Distance 

Sponsor from conduct of Third Party. 

http://www.bazaarvoice.com/files/press/bazaarvoice_logo2_notag.gif
http://www.facebook.com/wildfireinteractive?v=app_362288625658
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TCPA and CAN-SPAM 

• Depends on the Underlying Technology: 

– CAN-SPAM prevents marketers from sending 

commercial emails without express consent from the 

recipient (one “free bite”).  

– TCPA prevents marketers from using automatic 

devices or prerecorded voices to make calls to 

wireless devices (including cell phones) without 

express consent (no “free bite”) and consent is not 

effective unless accompanies by specific disclosures. 
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User Generated Content (“UGC”) Promotions 
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UGC Promotions 

• Defined: those contests where users are invited 

to post content they create to a website that is 

controlled by Herbalife or associated with 

Herbalife. 

• This content has not been cleared legally. 

• Risks – exposure includes defamation type 

claims and intellectual property claims (e.g., 

copyright, trademark, publicity, trade secrets). 
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  UGC Promotions 

• Talk about two aspects of this: 

– (1)  Reducing risk by relying on the CDA and 

DMCA in the United States; and  

– (2)  Strategies for reducing International 

exposure. 
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User Generated Content – Defenses to 
Infringement (CDA) 
 

• Section 230 of the CDA – 47 U.S.C. 230(c) 

– Robust Protection Afforded: No provider of 

an interactive computer service shall be 

treated as the publisher or speaker of any 

information provided by another information 

content provider. 

– The touchstone of Section 230(c) is that 

interactive computer services are immune 

from liability for content created by third 

parties. 
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User Generated Content – Defenses to 
Infringement (CDA) 

 

• Neither Notice Nor Delay in Removing Content Are Bars to CDA Web Site Third-
Party Content Immunity Defense.   

• The statements at issue were personal attacks on an individual's moral character, 
which were posted to an Internet message board entitled "Joe's Christian Debate." 
In granting a defendant’s Motion to Dismiss, the Eastern District of Michigan held 
that the mere fact that a web site operator had received notice that defamatory 
statements were on its servers was not enough to strip a defendant of its 
Communications Decency Act (CDA) Section 230 immunity defense.  The court 
also held that the defendant was entitled to an immunity defense under the CDA 
despite a delay in removing the offensive material. The Court recommended that 
the plaintiff pursue its claims against the actual speakers of such allegedly 
defamatory statements—the individuals who posted to the message board. 

 

• Take Away:  Although complaints regarding content that may violate third-party 
rights should be handled judiciously, this ruling indicates that the federal law will 
likely provide protection for a web site provider against claims that the web site 
contains defamatory content provided by a third party, even if the injured party 
gives the web site provider notice of defamatory content, and even if the web site 
provider does not quickly remove the offending material. 
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User Generated Content – Defenses to 
Infringement (CDA) 

 

• CDA Provides Immunity for Actions Stemming from Illegal Third-
Party Content. 

• In February 2007, the Western District of Texas found that 
MySpace Inc. was immune under the Communication Decency 
Act (“CDA”) from injuries stemming from content posted to its 
site.  The case was brought by a mother whose daughter was 
victimized by an online predator she "met" on MySpace (the 
child obtained the account by lying to MySpace about her age).  
The court found that the CDA protects interactive computer 
services from liability, not only for content posted to the site, but 
also for personal injuries stemming from such content. 

 

• Take Away: A web site provider is immune under the CDA not 
only for the claims regarding content posted on its web site by 
third parties, but also for personal injuries that stem from content 
posted on its web site by third parties. 

 



20 70664038   01-20-04 

 
User Generated Content – Defenses to 
Infringement (CDA) 
 

• But the CDA is not without limits. 

• First Limit - interactive computer services are 

not immune for publishing materials that they 

are responsible, in whole or in part, for creating 

or developing. 
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User Generated Content – Defenses to 
Infringement (CDA) 
 

• Fair Housing Council v. Roommates.com,   2007 WL 1412650 (9th Cir. May 15, 
2007). 

• Case description:  

– Service helps individuals find roommates based on their descriptions of 
themselves and their roommate preferences. 

– Users respond to questionnaires by choosing answers in a drop down menu 
(gender, children, age, ethnicity), the service sends email newsletters listing 
compatible roommates and channels what users can access, and users can 
provide “Additional Comments” through an open-ended essay prompt. 

• Issue:  

– Does the service involve itself to such an extent that it affects the scope of 
immunity under CDA? 

• Holding: 

– No immunity for claims based on publication of the Questionnaires. 

– No immunity for claims based on publication and distribution of Profiles. 

– Operator was immune for claims based on publication of content provided by 
members in “Additional Comments”. 
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User Generated Content – Defenses to 
Infringement (CDA) 

• Doctor's Associates v. QIP Holder LLC, 2010 U.S. Dist. LEXIS 14687 (D. Conn. 
Feb. 19, 2010) (aka “the Quiznos case”).  

• Case Description: 

– Quiznos sought to compare the meat content of certain of its sandwich 
products to comparable Subway offerings by posting user generated videos 
on meannomeat.com. 

– Subway brought an action against Quiznos alleging that, the tv ads, the 
sample videos and the user-submitted videos unfairly compared its products 
with Quiznos products.  

• Issue: 

– Was Quiznos immune from liability under the CDA because the contestants 
were the exclusive creators of the videos?   

• Holding: 

– Subway argued that Quiznos went beyond the role of a traditional publisher in 
that it solicited disparaging material and shaped the ultimate content of the 
videos such that it was "responsible" for the creation or development of the 
content.  

– Court concluded that it was unclear and dismissed Quiznos’ motion for 
summary judgment.  The Parties later settled. 
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User Generated Content – Defenses to 
Infringement (CDA) 

• The CDA is not without limits. 

• Second Limit - courts are directed to construe 
the immunity created by the CDA in a manner 
that would neither “limit or expand any law 
pertaining to intellectual property”. 

• The courts that have addressed the issue thus 
far have viewed this language as substantive, 
as opposed to merely clarifying. 

• As a result, the CDA does not clothe service 
providers in immunity from “law[s] pertaining to 
intellectual property.” 
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User Generated Content – Defenses to 
Infringement (CDA) 
 

• Perfect 10 v. CCBill, 2007 WL 1157475 (9th Cir. May 31, 
2007). 

• Case Description.  

– Publisher against web hosting and payment service 
provider. 

– Claim defendants violated copyright, trademark, and 
state right of publicity laws. 

• Issue: Scope of IP exception to CDA immunity? 

• Holding: 

– Immunity only for state law “intellectual property” 
claims (which includes publicity claims), not federal IP. 

• Takeaway – copyright & trademark infringement claims, 
both federal, survive. 
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User Generated Content – Defenses to 
Infringement (DMCA) 
 

• Digital Millennium Copyright Act (“DMCA”) – 17 U.S.C. 
512 

– Protection Ordinarily Afforded: provides statutory safe-
harbors against a copyright infringement claim for 
content that third parties post on your website. 

– To qualify, the online service must adopt and 
reasonably implement notice and takedown 
procedures that allow copyright owners to send a 
notice of infringing content and get it taken down. 

– In addition, the protection only extends to third party 
content, not to content that the online service is 
responsible in whole or in part for creating or 
developing.  In that instance, the online service is a 
content provider unable to invoke the safe harbor. 
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User Generated Content – Defenses to 
Infringement (DMCA & CDA) 
 

• Weakness in relying on CDA and DMCA in UGC Context: Sponsor Picks 
& Posts the Finalists. 

• At first blush, the sponsor isn't using the infringing IP.  The 
entrants are.   

• And the sponsor hasn't granted the entrants permission to use 
the infringing IP; that's something the entrants decided to do on 
their own, often against the sponsor’s wishes.  

• The sponsor is simply arranging for an online forum through its 
own site or an online social networking site like Facebook.   

• Under ordinary circumstances, the CDA would protect the online 
forum against almost all claims except copyright and trademark 
infringement, and the DMCA would protect against copyright 
claims. 

• Unfortunately, it has been held that those protections likely do 
not apply where the sponsor takes an active role in selecting the 
finalists and posting them for viewing.  In addition, it could be 
reasonably argued that the active role the sponsor plays in that 
context means that the sponsor itself is using the infringing 
content and exposing the sponsor to a direct or contributory 
infringement claim. 
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Commercial Co-Venture (CCV) Laws 

• Saying that the purchase of a product benefits a charity in 
some way will trigger the CCV laws in various states (about 
half the states have these laws).  AA would be the 
"commercial co-venturer" in this instance, abbreviated as 
CCV. 

 

• While the state CCV laws vary, the common requirements 
outside of registration include:  

– (i) a written contract between the charity and the CCV 
that contains certain mandatory provisions;  

– (ii) periodic reporting requirements that the CCV must 
provide to the charity and that either the charity or the 
CCV must, in turn, provide to the state; and  

– (iii) mandatory disclosure statements to consumers at 
the point of sale, which commonly require disclosure 
of the precise percentage or dollar amount of 
product/service sales that will benefit the charity. 
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COPPA 

• Governs the online collection of personally 

identifiable information from children under the 

age of 13. 
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FTC Endorsement & Testimonial 
Guidelines/Social Media Policies 

Revised endorsement guidelines 

• Disclose material connections 

• Why adopt a social medial policy? 
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Thank you! 

 
 

•Rachel Kimbrough  

Vice President, Business & Legal Affairs 

Lionsgate 

 

•Benjamin Mulcahy 

Partner, Entertainment, Technology & Advertising Group 

Sheppard Mullin Richter & Hampton LLP 

 

•Jack Pan  

Executive Vice President, Theatrical Marketing 

Summit Entertainment, A Lionsgate Company 

 


