Talking Points for Calls and eMails to U.S. Senate
BACKGROUND: The Congress is debating legislation to reform federal regulation of banks and financial services businesses.  
The House version of these bills contain serious issues affecting the advertising and media industries including a major expansion of rulemaking authority for the Federal Trade Commission (FTC), authority to impose multi-million dollar fines directly on advertisers without going to the Justice Department, and "aiding and abetting" language that could impose liability on anyone who receives or places an "unfair or deceptive" ad even though they were not responsible for preparing it.  These provisions are not included in the Senate version of the legislation.

Please contact the Senate leadership and members of the Senate Commerce Committee and urge them to oppose adding these new FTC powers to the financial services bill.  Also urge them to ask Commerce Committee Chairman Rockefeller and Ranking Member Hutchison to oppose these new FTC powers as amendments during Senate debate or in a conference on the legislation.    

Here are some points to include in your message:

•
The Congress is on the verge of enacting sweeping new powers for the Federal Trade Commission that could expand the agency's authority to regulate advertising and lead to a loss of billions of dollars in advertising revenues.

• 
The issue is part of the congressional debate about financial industry reform legislation.  600 words that are buried in a 1400 page bill that passed the House would give the FTC broad new powers to issue regulations, that have the force of law, in as little as 60 days. Under current law, the FTC must hold hearings and undertake a serious effort to research proposed rules. Then the courts can overturn a rule not supported by a factual record.

•
The pending bill would make it very difficult for the courts to overturn bad rules, and it would expose people in the advertising and media businesses to liability for an "unfair or deceptive ad" even if they were not responsible for its preparation.

 •
Anyone familiar with the history of the FTC knows that even its more deliberative rulemaking standards did not prevent the agency from proposing 19 rules at one time in the late 1970s, including the ill-fated Children's Advertising Rule (Kid Vid) that would have banned ads for many cereals and other food products in a poorly designed effort to reduce dental cavities. Public and congressional reaction caused the agency to terminate that rule.

•
As Yogi Berra once said, "It's deja vu all over again!" Four federal agencies (the FTC, Centers for Disease Control, Food and Drug Administration, and the U.S. Department of Agriculture) on December 15, 2009 announced a preliminary voluntary rule aimed at limiting what foods could be advertised to children and youths under age 18. The proposed guidelines would bar the advertising of vegetable soup, yogurt, peanut butter and jelly sandwiches and most cereals. The ban would affect advertising on 1,700 television programs.

•
If the FTC were granted the rulemaking authority that was inserted in the House Financial Services reform bill, the agency could propose this ban and see it become law as a rule in 60 days. 
The rapid rulemaking authority could be used in multiple other controversial areas of advertising.  

