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Introduction
2011 was an extremely challenging and busy year for ANA’s Washington Office. We
continued to be actively engaged on the online behavioral advertising (OBA) issue, while
also serving as a major voice on proposed food marketing guidelines from the federal
government. ANA led public opposition to the Internet Corporation for Assigned Names
and Numbers’ (ICANN) approval of a new generic top level domain (gTLD) program,
which will vastly expand the number of top level domains allowed on the Internet. We
also continued to be active in the expansion of the Digital Advertising Alliance’s Self
Regulatory Program for Online Behavioral Advertising, and we filed amicus briefs in key
court cases affecting advertisers.
Below is a summary of activities in several key areas in the past year:
1. ICANN gTLD Program: ANA built and continues to lead a coalition of public
opposition to ICANN’s new gTLD Program, which will allow the registration of
almost any word or phrase, including brand names, as new top level domains.
Top Level Domains are those words or phrases that appear to the right of the dot
in an Internet address (e.g. .com, .org, .gov). ANA believes that this program will
cost companies millions of dollars in protecting the security and integrity of their
brand names and could cost the Internet community, as a whole, billions of
dollars over time. We sent letters to ICANN and to the Department of Commerce,
asking that the roll-out be delayed until significant shortcomings in the program
were amended. Concerns were also expressed by the FTC, not-for-profits, a host
of intergovernmental organizations, and a number of Chairmen of House and
Senate Committees and Subcommittees. The Program was rolled out, despite
widespread opposition, on January 12, 2012.
2. Food Advertising: ANA continued to be a major player in the food marketing
arena. As expected, the Interagency Working Group (IWG), which is comprised of
the FTC, FDA, CDC, and USDA, released proposed guidelines on food marketing
to children, ages 17 and under. These proposals, although labeled as
“voluntary,” would impose sweeping restrictions on the types of foods, as well as
the methods of advertising for food, beverage, and restaurant companies. We also
believe that labeling these proposals as “voluntary” is a misnomer, as they are
endorsed by four powerful regulatory agencies with direct oversight over the
advertising and food industries. We joined the Sensible Food Policy Coalition
(SFPC), which led a major public relations effort against these proposals. We
helped fund a major economic analysis of this proposal and testified before two
subcommittees of the House Energy and Commerce Committee. In December, as
part of the Fiscal Year 2012 Appropriations Bill, the Congress required the IWG to
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comply with a Presidential Executive Order that mandates a cost-benefit analysis
before releasing the final report.
3. Behavioral Advertising: ANA’s Washington Office continues to play a large role in
the area of consumer online privacy, particularly concerning online behavioral
advertising (OBA). We are a key member of the Digital Advertising Alliance
(DAA), which runs the Self Regulatory Program for Online Behavioral Advertising
(http://www.aboutads.info). The program was ramped up substantially in 2011.
We have played a major role in helping to promote participation and provide
information to the public about the program’s benefits. The DAA icon identifies
that online behavioral advertising is taking place and allows consumers to opt out
if they so desire. There have been several trillion placements of the icon within
the last few months.
4. Tobacco Advertising: Our Washington Office has been very active on the issue of
tobacco advertising over the years and has been required to respond to a number
of challenges following the passage of the Family Smoking Prevention and
Tobacco Control Act in 2009. In 2011, we filed comments with the FDA on their
36 proposed graphic warning labels for cigarette packages and tobacco products.
After the FDA’s June announcement that nine of the labels would be required to
be placed on tobacco products by September 2012, a number of tobacco
companies filed a lawsuit. ANA submitted an amicus (friend-of-the-court) brief in
that court case in September 2011.
5. Legal Developments: Two major court cases were decided by the U.S. Supreme
Court over the summer: Sorrell v. IMS Health, Inc. and Brown v. Entertainment
Merchants Association. In Sorrell v. IMS Health, the Court held that a Vermont
law banning the use of physician prescriber histories for commercial purposes
violated the First Amendment. In Brown v. Entertainment Merchants Association,
the Court found that a California law prohibiting the sale or rental of violent video
games to minors was unconstitutional. In both cases, ANA filed amicus (friendof-the-court) briefs. The rulings in both of these cases set extremely important
precedents for commercial speech rights of advertisers.
6. Ad Taxes: We constantly work to preserve the tax deductibility of advertising costs
as an ordinary and necessary business expense. Over the years, we have
successfully fought several proposals at both the federal and state level that
sought to end the tax deductibility of category-specific advertising. In addition, we
have defeated across-the-board proposals to amortize advertising expenditures
over a certain number of years. In the last year, ANA provided major funding for
the IHS Global Insight study, which demonstrates the multi-trillion dollar
economic impact of advertising on the United States economy.
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These are just a few of the issues we worked on in the last year. More information on
these and other issues can be found in the pages that follow. As always, we post regular
updates on these and any other issues on which we are currently working at
http://www.ana.net/advocacy. The site also contains a comprehensive tracking system of
legislative, regulatory, and legal issues facing our industry. If you have any questions,
the DC office can be reached at 202-296-1883. Individual staff members can be
reached as follows:
Dan Jaffe, Executive Vice President, Government Relations: djaffe@ana.net
Keith Scarborough, Senior Vice President, Government Relations: kscarborough@ana.net
David Buzby, Senior Manager, Government Relations: dbuzby@ana.net
Meghan Salome, Manager, Government Relations: msalome@ana.net
Andrew Howell, Administrative Assistant, Government Relations: ahowell@ana.net
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ICANN Generic Top Level Domain (gTLD) Program
Background
The Internet Corporation for Assigned Names and Numbers (ICANN) is the Californiabased non-profit organization tasked by the U.S. Department of Commerce with
managing domain names and IP addresses on the Internet. ICANN operates the Internet
Assigned Numbers Authority (IANA) under a contract with the Department of
Commerce’s National Telecommunications and Information Administration (NTIA).
Top Level Domains (TLDs) are the names that appear to the right of the dot in an
Internet address (e.g. .com, .org). Presently, there are 22 gTLDs in existence. In June
2011, ICANN approved a major new program, which will allow nearly any word, including
brand names, to be registered as a TLD. The window to apply for new TLDs opened on
January 12, 2012.
The gTLD Program
The program to vastly expand gTLDs was approved on June 20, 2011 by ICANN. Under
this new program, the registration fee for a new gTLD will cost $185,000, which will be
supplemented by an, at least, $25,000 annual fee paid to ICANN. Applicants who
successfully register a new gTLD must enter into a ten year contract with ICANN. TLDs
with more than one applicant will face an auction, which in some instances could
ultimately cost millions of dollars. ICANN began accepting applications for new TLDs in
January 2012. Up to one thousand new gTLDs could be launched in the first year alone.
ANA’s Opposition to the Program
ANA filed comments in regard to these and similar issues with ICANN in December
2008 (http://www.ana.net/about/getfile/14886). We argued that this program could
potentially cost advertisers multi-millions of dollars in order to protect their brand
names. For example, our letter stated that, “The potentially unlimited expansion of the
top level domain space will greatly increase the costs of brand management and will
create new opportunities for others to infringe, phish and engage in other deceptive
practices. As a result, brand owners and consumers will be net losers.” We urged
ICANN to not go forward with the program without conducting a thorough risk/benefit
analysis. ANA filed comments a second time in April 2009, reiterating our opposition
(http://www.ana.net/advocacy/getfile/15119). A number of other parties also filed
expressing their grave concerns about the program’s implications.
ANA significantly stepped up its opposition to the program after it was approved by
ICANN in June 2011. On July 27, 2011, we sent a letter to the Department of
Commerce detailing our objections to the program (http://www.ana.net/getfile/16596).
We then sent a letter directly to ICANN President and CEO Rod Beckstrom on August 4th
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(http://www.ana.net/getfile/16597). In both letters we expressed our significant
concerns about the potential costs to brand owners.
ANA received a response from ICANN on August 9th which basically rejected all of our
contentions (http://www.ana.net/getfile/16620). Another letter was sent by ANA on
August 10th, expressing our increasing concerns about the program
(http://www.ana.net/getfile/16625).
ANA has also joined a host of other critics in regard to the lack of an enforceable code of
conduct for ICANN’s board and staff members concerning conflicts of interest following
their tenures at ICANN. In a letter to ICANN dated October 3, 2011, ANA noted that a
number of individuals who played key roles in the development and release of the gTLD
program have since taken positions with domain registry companies
(http://www.ana.net/getfile/16763). A letter expressing similar concerns was recently
sent to the NTIA by Senator Ron Wyden (D-OR)
(http://wyden.senate.gov/newsroom/press/release/?id=2e414e69-1250-4ca3-ae6b2b6091ed52cc). The Coalition for Online Accountability (COA), the American
Intellectual Property Owners Association, and the International Trademark Association
also filed comments on these concerns (http://forum.icann.org/lists/bylaws-amend-vi-coipolicy/pdfKy9K1di92b.pdf).
The Coalition for Responsible Internet Domain Oversight (CRIDO)
ANA formed and continues to lead the Coalition for Responsible Internet Domain
Oversight (CRIDO). This coalition consists of 161 major national and international
organizations opposed to the nearly unlimited expansion of Top Level Domains. CRIDO
has continued to hold regular meetings to discuss strategy since September 2011.
CRIDO sent a petition to Secretary of Commerce John Bryson on November 10, 2011.
The petition, signed by the 87 original members of CRIDO, called on the Department of
Commerce to use its best efforts “to persuade ICANN to postpone the opening of the
Top-Level Domain window unless or until such time as ICANN convincingly demonstrates
that unlimited TLD name expansion would: promote consumer trust, enhance Internet
security, promote widespread economic benefits across diverse economic sectors and
stakeholders, and demonstrate that these benefits will exceed the costs that such gTLD
expansion would inevitably impose on the global Internet community.” CRIDO’s petition
is available at http://www.ana.net/getfile/16973. The cover letter to that petition is
available at http://www.ana.net/getfile/16947.
Congressional Activity
The response from the Congress has been overwhelmingly supportive of our position. We
participated, along with many CRIDO members, in a number of meetings with House and
Senate staffs on the issue.
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The Senate Commerce Committee held a hearing on this issue on December 8, 2011.
Dan Jaffe, ANA’s EVP of Government Relations, testified on behalf of the ANA and
CRIDO (http://www.ana.net/content/show/id/icann-jaffe). Also testifying were: Fiona
Alexander of NTIA, Kurt Pritz of ICANN, Angela Williams of the YMCA, and Esther
Dyson, the founding Chairman of ICANN’s Board of Directors. At the hearing, a number
of the Program’s flaws were highlighted. Angela Williams of the YMCA provided the
perspective of the not-for-profit community and detailed the harms this program would
cause to the NGO community (http://www.ana.net/getfile/17080).
The House Energy and Commerce Subcommittee on Communications and Technology
conducted another hearing on TLD expansion on December 14, 2011. Dan Jaffe also
testified at this hearing (http://www.ana.net/getfile/17073). Also testifying were: Fiona
Alexander of NTIA, Kurt Pritz of ICANN, Josh Bourne of the Coalition Against Domain
Name Abuse (CADNA), Thomas Embrescia of Employ Media, and Anjali Hansen of the
Council of Better Business Bureaus. Many of the ICANN Program’s flaws, such as its
failure to meet the agreements under the Affirmation of Commitments to the Department
of Commerce, were highlighted again. Anjali Hansen of the CBBB highlighted the
increased threat of fraud that could result from the roll out of the Program
(http://www.ana.net/getfile/17081).
A number of members of both the House and Senate questioned ICANN extensively at
the hearings. Many of them also sent letters to ICANN and the Department of Commerce
detailing their concerns:
•

•

•
•
•

December 16, 2011: A letter signed by Representatives Bob Goodlatte (R-VA),
the Chairman of the House Judiciary Subcommittee on Intellectual Property,
Competition, and the Internet, and Howard Berman (D-CA) was sent to Secretary
Bryson, expressing a need for delaying the roll-out or conducting a small pilot
project, in order to study the full effects of the Program.
December 21, 2011: A letter signed by 17 members of the House Energy and
Commerce Committee was sent to ICANN, urging it to delay the January 12th date,
in order to address law enforcement concerns, business concerns, and concerns
about ICANN’s transparency in implementing the program. Signatories included:
Committee Chairman Fred Upton (R-MI), four Subcommittee Chairmen, and three
Democratic members of the Committee.
December 21, 2011: Senator Dianne Feinstein (D-CA) sent a list of Questions for
the Record to FBI Director Robert Mueller about ICANN and controls for Internet
fraud.
December 22, 2011: Senators Amy Klobuchar (D-MN) and Kelly Ayotte (R-NH)
sent a letter to ICANN, asking them to address law enforcement concerns before
the launch of any new TLDs.
December 27, 2011: Senators Patrick Leahy (D-VT) and Chuck Grassley (R-IA),
the Chairman and Ranking Member of the Senate Judiciary Committee, as well as
Representatives Lamar Smith (R-TX) and John Conyers (D-MI), Chairman and
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•

Ranking Member of the House Judiciary Committee, sent a letter to ICANN urging
it to strengthen protections for consumers and trademark holders.
December 28, 2011: Senator Jay Rockefeller (D-WV), Chairman of the Senate
Commerce Committee, sent a letter to Secretary Bryson and NTIA Administrator
Larry Strickling, expressing the need to delay the implementation of the new gTLD
program or launch it, initially, as a small pilot project in order to study costs and
benefits.

Regulatory Agencies
NTIA has primary jurisdiction for this area within the Department of Commerce. ANA met
with NTIA Administrator and Assistant Secretary of Commerce Lawrence Strickling about
this issue on November 16th. We, along with other concerned groups, met with Assistant
Secretary Stricking and other representatives of NTIA again on December 21st. NTIA has
expressed its support of the multi-stakeholder process utilized by ICANN. This support
was also expressed by Fiona Alexander of NTIA at both congressional hearings in
December. However, on January 3rd, Assistant Secretary Strickling wrote a letter to
Steven Crocker, the Chairman of the ICANN Board of Directors, asking that ICANN
address the potential harms to consumers and business
(http://www.ana.net/getfile/17126).
In addition, FTC Chairman Jon Leibowitz has expressed strong concerns about the
effects of this program to consumers and law enforcement. At a hearing before the
House Judiciary Subcommittee on Intellectual Property, Competition, and the Internet,
Chairman Leibowitz said the program’s rollout would be “a potential disaster for both
business and consumers.” He expressed concern about the inadequacies of the WHOIS
database. Chairman Leibowitz, along with all other FTC Commissioners sent a detailed
letter to ICANN on December 15th, expressing a broad range of concerns about the lack
of consumer protections in the new program (http://www.ana.net/getfile/17059).
Intergovernmental Organizations
On December 14th, a letter signed by the legal counsel of 28 IGOs also was sent to
ICANN, describing serious concern about potential abusive use of IGO names and
acronyms under the new TLD system (http://www.ana.net/getfile/17061).
Trade Associations and Consumer Groups
The Screen Actors Guild (SAG) and the American Federation of Television and Radio
Artists (AFTRA) both sent letters to ICANN on November 14th, urging a delay of the Top
Level Domain expansion until such time as the program was reformulated to better serve
the public interest.
The National Retail Federation (NRF) sent a letter to NTIA on October 21, 2011
expressing concern about TLD expansion. The NRF also submitted a letter to Senate
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Commerce Committee Chairman Jay Rockefeller on December 7, 2011 detailing
concerns about a lack of consumer and trademark protections in ICANN’s TLD
expansion. It was submitted as part of the record for the Senate Commerce Committee
hearing on December 8th.
The National Restaurant Association (NRA) submitted a letter for the record to the House
Energy and Commerce Committee on December 14th. It was entered into the record for
the hearing held on December 14th. In the letter, NRA urged that the Department of
Commerce should press ICANN to re-evaluate the expansion of TLDs.
The National Consumers League sent a letter to ICANN on January 6, 2012, expressing
concern that TLD expansion could lead to increased Internet fraud. The letter urged a
delay of the program until proposed changes from concerned groups had been vetted by
ICANN (http://www.nclnet.org/images/PDF/greenberg_icann_gtld_01062012.pdf).
Press
There has been a significant amount of attention from the press on this issue. Editorials
opposing the TLD expansion have appeared in three major U.S. newspapers:
• The Washington Post: The editorial board criticized the program on December 12th
(http://www.washingtonpost.com/opinions/whats-therush/2011/12/09/glQA5Ms9nO_story.hmtl).
• The San Francisco Chronicle: Boonsri Dickinson published an editorial in
opposition on December 13th (http://www.sfgate.com/cgibin/article/cgi?f=/g/a/2011/12/13/businessinsiderboonsri-dickinson-es.DTL).
• The New York Times: The editorial board criticized the program on December 26th
(http://www.nytimes.com/2011/12/26/opinion/expanding-internet-domains.html).
ANA has been quoted extensively in the press. Dan Jaffe appeared on Fox Business
Network to discuss the imminent roll-out on January 11th. He also appeared on PBS
Nightly Business Report on January 11th and on PBS Newshour, along with ICANN CEO
Rod Beckstrom, on January 12th. In all of these segments, he discussed the Top Level
Domain issue and detailed the concerns expressed by ANA and CRIDO.
Outlook for 2012
We expect this issue to remain extremely active in the coming year. ANA will continue,
along with CRIDO, to keep close tabs on the actions of ICANN and oppose any actions
that would harm global brand holders.
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Food Advertising
Background
Scrutiny of the food, beverage, and restaurant industries has been on the rise in the last
few years due to the rapid increase of obesity rates, especially among children. The
Obama Administration has shown significant interest in curtailing obesity rates among
America’s youth through the creation of the White House Task Force on Childhood
Obesity, based upon the First Lady’s “Let’s Move” Campaign.
The Omnibus Appropriations Act of 2009 called for the establishment of an Interagency
Working Group (composed of the Centers for Disease Control, the Food and Drug
Administration, the Federal Trade Commission, and the United States Department of
Agriculture) to carry out a study and provide subsequent recommendations on food
marketing to children and teenagers. The IWG’s preliminary report was released this year
and contained sweeping restrictive proposals.
There have been efforts in recent years in the Congress and in state legislatures to
restrict food advertisements to children and to end the tax deductibility of
advertisements for food products. ANA has worked with a number of other associations
on self regulatory approaches to reducing food advertisements to children.
Interagency Working Group (IWG)
In March of 2009, Congress approved an omnibus appropriations bill which mandated
the creation of an Interagency Working Group (consisting of the CDC, FDA, FTC, and
USDA) to perform a study and provide recommendations to Congress on food marketing
to children and teenagers age 17 and under. Draft guidelines were published in
December of 2009 (http://www.ana.net/advocacy/getfile/15441).
The legislation called for the final report to be delivered to Congress on July 15, 2010,
but the guidelines were delayed significantly. Proposed guidelines, labeled as
“voluntary,” were released in April 2011
(http://www.ftc.gov/opa/2011/04/foodmarket.shtm). The proposed guidelines are
extremely broad. If fully implemented, they would not allow for the advertisement of any
food products to children (defined as anyone between 2 and 17 years of age) that do not
meet unprecedented strict nutrition guidelines for sodium, sugar, and fat. These
proposals would also restrict most methods of advertising, including word-of-mouth
advertising, sports team sponsorships, and philanthropic activities tied to brands.
Our Washington office, in conjunction with sister associations and member companies,
has participated in a significant number of meetings with congressional offices on this
issue. Dan Jaffe, ANA’s Executive Vice President of Government Relations, testified
before a hearing of two key subcommittees of the House Energy and Commerce
Committee on this issue on October 12, 2011 (http://www.ana.net/getfile/16801).
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In response to the IWG proposals, ANA partnered with sister associations and member
companies to form the Sensible Food Policy Coalition
(http://www.sensiblefoodpolicy.org). This new coalition has led a coordinated PR effort to
help spotlight the vast adverse implications of these proposals.
The Sensible Food Policy Coalition released a report showing that if these proposals were
implemented, 88 of the 100 most commonly consumed foods in the United States
would not meet the nutrition standards (http://sensiblefoodpolicy.org/wpcontent/uploads/2011/07/Top-100-Most-Commonly-Consumed-Foods-A.pdf). The list of
foods not meeting the standards includes wheat bread, oatmeal, low-fat yogurt, canned
vegetables, and 2 % milk. The only products that would meet the standards are broccoli
and similar vegetables, bananas and other raw fruits, and unsweetened applesauce.
In addition, the Sensible Food Policy Coalition commissioned a study through IHS
Consulting, a highly regarded economic think tank led by Nobel Laureate in Economics
Larry Klein, to examine the economic results of implementing the proposals
(http://www.ana.net/getfile/16535). This study showed that if 20 percent of food and
beverage advertisements were eliminated as a result of the IWG proposals, there would
be a $30 billion reduction in sales and 74,000 jobs lost in the US in the first year of
implementation. Over a four year period, there would be $152 billion in lost sales and
378,000 jobs lost. This data demonstrates clearly the potential major dangers posed by
these proposals.
ANA filed comments on the IWG proposals in July 2011
(http://www.ana.net/getfile/16545). In our comments, we argued that the labeling of
these proposals as “voluntary” is a serious misnomer, as any proposals that claimed to
protect children’s health and are endorsed by four major regulatory agencies with
significant authority over the food, beverage, restaurant, and advertising communities
cannot be ignored. We pointed out that neither a careful scientific study, nor a
cost/benefit analysis had been carried out. We also spoke out against the
unprecedentedly sweeping restrictions on both products and methods of advertising
contained in the proposals. In addition, ANA questioned the constitutionality of the
proposals’ restrictions on First Amendment commercial speech rights. We urged the
IWG to withdraw the proposals.
The congressional response to this issue has been substantial. More than 150 members
of the House and Senate from both sides of the aisle have signed letters expressing
concerns with the implications of the proposals. Since late June, there have been a
series of these letters:
•

June 29, 2011: A letter from Congressman G.K. Butterfield (D-NC) to HHS
Secretary Kathleen Sebelius, Agriculture Secretary Tom Vilsack, and FTC
Chairman Jon Leibowitz
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•
•
•

•
•
•

•

•

•

July 15, 2011: Nineteen Republican senators sent a letter to Secretaries Vilsack
and Sebelius, as well as FDA Commissioner Margaret Hamburg and CDC Director
Thomas Frieden
July 18, 2011: Fifteen members of the Pennsylvania House delegation sent a
letter to Secretaries Vilsack and Sebelius and Chairman Leibowitz voicing
concerns about the proposals’ implications for Pennsylvania food companies
July 21, 2011: Twenty-four members of the House from both sides of the aisle,
a group known as the Dairy Caucus, sent a letter to Secretary Vilsack noting the
number of dairy products that do not meet the IWG standards and the possible
economic implications on the dairy industry. This letter also pointed out that
dairy products often contribute to what the USDA considers a healthy diet.
July 25, 2011: Democratic Senators Debbie Stabenow (MI), Bob Casey (PA),
Max Baucus (MT), Amy Klobuchar (MN), Kirsten Gillibrand (NY), and Michael
Bennet (CO) sent a letter expressing concern with the proposals.
July 26, 2011: A letter signed by 34 moderate Democratic House members was
sent to the heads of the four IWG agencies. It expressed concern with the
proposals and encouraged a further examination of recent industry efforts.
July 27, 2011: A letter signed by 65 freshmen House Republicans was sent to
Secretaries Sebelius and Vilasack and Chairman Leibowitz. This letter expressed
concern about regulatory overreach by the IWG and noted that the IWG nutrition
standards are inconsistent with other federal nutrition guidelines. The
signatories asked the IWG to withdraw its current proposal until a more thorough
study was performed.
July 29, 2011: Senator Claire McCaskill (D-MO) sent a letter to Secretaries
Vilsack and Sebelius and Chairman Leibowitz, in which she expressed concerns
about the restrictiveness of the nutrition proposals and the broad sweeping
restrictions on types of advertising. Her letter also noted that “voluntary”
principles issued by powerful regulatory agencies may end up serving as de facto
regulation.
August 5, 2011: Taking the other side, Congresswoman Rosa DeLauro (D-CT)
and Senator Tom Harkin (D-IA) circulated a “Dear Colleague” letter supporting
the proposals. In their letter, they claim that there is strong evidence linking
food advertising to an epidemic of obesity in children. They also assert that the
proposals are only voluntary and that a wide variety of products would still be
eligible for advertising to kids. This letter warrants attention, as it is authored by
Congresswoman DeLauro, the Ranking Member of the House Appropriations
Subcommittee on Labor, Health and Human Services, Education and Related
Services, as well as Senator Harkin, the Chairman of the Senate Health,
Education, Labor, and Pensions (HELP) Committee. However, neither their letter
or the IWG Report contains any data that links the nutrition standards or the
marketing restrictions in the proposals to lowering obesity in the U.S.
September 12, 2011: A letter signed by 22 Republican members of the House
Energy and Commerce Committee, including the Committee’s Chairman, Fred
Upton (R-MI), was sent to Secretaries Sebelius and Vilsack and Chairman
Leibowitz. It pointed out a number of concerns with the proposals and provided
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•

a detailed list of questions that the signatories asked to have answered by the
27th of September and before the release of any final report
(http://www.ana.net/getfile/16750).
September 22, 2011: Representatives Adam Kinzinger (R-IL) and Chris Gibson
(R-NY) wrote an op-ed published in Politico, in which they criticized the IWG’s
sweeping restrictions on both types of foods and methods and venues of
advertisements.

In June, Congresswoman Jo Ann Emerson (R-MO), the Chairman of the House
Appropriations Subcommittee on Financial Services and General Government, inserted
language into the Financial Services Appropriations bill prohibiting the IWG from
completing its report unless it could prove that it complied with President Obama’s
Executive Order requiring cost/benefit analyses of federal regulations
(http://www.ana.net/getfile/16482). The language passed the Subcommittee and was
passed in the final bill in full committee.
In September, Senator Dick Durbin (D-IL), the Chairman of the Senate Appropriations
Subcommittee on Financial Services and General Government and the Assistant Majority
Leader of the Senate, inserted report language into the Financial Services and General
Government Appropriations Bill Report stating support for the “IWG’s careful review of
existing scientific, nutrition, and marketing standards as it developed the proposed
voluntary marketing principles.” His language also called for a final report to be issued
by December 15, 2011. The Ranking Member of the Subcommittee, Senator Jerry
Moran (R-KS), expressed concern about the language during the Subcommittee markup
in September. The language was maintained in the bill when it came to the Full
Committee and was reported out.
On September 27th, Secretaries Sebelius and Vilsack and Chairman Leibowitz sent a
letter to Congressman Upton in response to his letter (http://www.ana.net/getfile/16751).
This letter noted recent changes in the self regulatory regime under CFBAI and
suggested that these changes would be taken into consideration when final
recommendations are published. The letter also stated for the first time that the IWG
would make significant changes in both the proposed nutrition standards and the
marketing requirements.
This view was restated by David Vladeck, the Director of the FTC Bureau of Consumer
Protection, in the hearing before the House Energy and Commerce Commerce,
Manufacturing, and Trade and Health Subcommittees on October 12th
(http://www.ana.net/getfile/16802). ANA stated that while these were hopeful portents,
we would need to see the details of the proposal before making any definitive
conclusions about the proposal.
As part of the final 2012 Appropriations Bill passed in December, the Federal Trade
Commission is prohibited from using any funds to finalize the proposal without first
conducting a cost-benefit analysis, as required under Executive Order 13563. This
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requirement creates a high hurdle for the IWG, as their report, thus far, fails to include
any significant benefit analysis for justifying the proposal.
Congressional Activity
Two bills were introduced in the 111th Congress that would have affected food
advertising. The first, H.R. 4053, the Healthy Kids Act, introduced by Representatives
Jim Moran (D-VA) and Bill Pascrell (D-NJ), would have divided foods into different tiers
based upon their levels of total, saturated and trans fats, sodium, and sugar. Those
falling into the less healthy tiers would have been severely limited or completely
restricted from being advertised during television programs which were directed to
children. The bill was referred to the House Education and Labor Subcommittee on
Healthy Families and Communities in January 2010. The bill has not been reintroduced
in the 112th Congress.
Congressman Dennis Kucinich (D-OH), introduced H.R. 4310 in the 111th Congress,
which would have ended the advertising tax deductibility of any advertisements for “fast
food” or “foods of poor nutritional quality.” It was referred to the House Ways and
Means Committee and has not been re-introduced in this Congress.
State Activity
On January 6, 2011, Senator Bill Avery introduced LB 126, the “Children’s Health and
Responsible Corporate Marketing Act,” in the Nebraska Legislature. That bill would have
restricted the marketing of any “packaged children’s meal” including toys or other
“consumer incentive items,” unless the meal met strict nutrition requirements: not
exceeding 500 calories, no more than 10% of calories from saturated fat, no more than
6 grams of saturated fat total, no more than one half gram of trans fat per meal item,
and others.
LB 126 would have classified any violation of these standards as a Class IV
misdemeanor, and the Nebraska Department of Agriculture would have been empowered
to impose civil penalties of up to $1,000 per day for each violation.
ANA submitted comments in opposition to this bill in late January
(http://www.ana.net/getfile/16102). Our comments stressed the legislation’s adverse
implications for First Amendment rights and interstate commerce issues. We also
described industry’s major steps to combat childhood obesity.
The bill was brought up before the Agriculture Committee on February 1st. The
committee voted to “indefinitely postpone” the bill, effectively killing it.
In the past, Assemblyman Félix Ortiz has repeatedly introduced legislation in the New
York State Assembly proposing additional taxes on sweets and snack foods. He has also
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proposed extra taxes on the sales and rental of computer games, video games, DVDs, and
video cassettes in order to fund programs aimed at reducing childhood obesity.
Children’s Food and Beverage Advertising Initiative (CFBAI)
In November 2006, the Council of Better Business Bureaus (BBB) launched the
Children’s Food and Beverage Advertising Initiative (CFBAI). Under the original
initiative, companies who participated in the program had to target at least 50 percent of
all of their food and beverage advertising directed toward children under the age of 12 to
foods and beverages that were healthier or “better for you.” In order to qualify as
healthier or “better for you,” the foods were required to meet established scientific and
government standards, such as those set by the FDA and USDA. Participants also
agreed to reduce the use of third-party licensed characters in promoting foods and to not
utilize product placement of foods and beverages in programs directed to children under
12. Finally, the participating companies agreed not to advertise foods and beverages in
elementary schools.
Since January 2010, participants are required to target 100 percent of their food and
beverage advertisements to children under 12 to foods and beverages that promote
healthier lifestyles. In addition, CFBAI expanded the initiative to include marketing in
video games directed to children, as well as cell phone and word-of-mouth advertising
that targets children.
In July 2011, CFBAI announced a major new initiative that requires its participants to
begin using uniform nutrition standards for advertising food and beverage products to
children. The new guidelines divide foods into ten basic categories: juices; dairy
products; grains, fruits and vegetable products; soups and meal sauces; seeds, nuts, nut
butters and spreads; meat, fish and poultry products; mixed dishes; main dishes and
entrees; small meals; and meals. Limits on the amounts of sugar, saturated and trans
fats, and sodium vary for each category.
Seventeen companies currently participate in CFBAI. Those seventeen companies carry
out almost 80 percent of all food and beverage advertising that is directed to children
ages 12 and under. More information about this highly effective self-regulatory program
is available at http://www.bbb.org/children-food-beverage-advertising-initiative.
Outlook for 2012
We expect the food advertising issue to remain quite active. The First Lady has made
childhood obesity a focus of her work, which will help to continue to keep a spotlight on
this issue. We will also need to monitor the progress of any cost-benefit analysis that
may be performed as a result of the requirement laid out in the 2012 Appropriations
Bill, in regard to the IWG proposals.
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Online Privacy/Behavioral Advertising
Background
Over the last few years, lawmakers and regulators have expressed increasing concern over
the privacy of consumers online. Much of the concern over privacy has been related to
the practice of online behavioral advertising (OBA), which involves the anonymous
tracking of a user’s web browsing history to ultimately serve the user ads tailored to his
or her interests. For example, a user who has recently visited five websites about
vacationing in Florida may later be served with an ad for one of Orlando’s theme parks.
This practice carries enormous benefits both for consumers and advertisers. Consumers
are more likely to see advertisements which may interest them. Advertisers can more
effectively reach potential customers. However, some members of Congress, federal
regulators, and privacy advocates say this practice represents an unprecedented invasion
of consumers’ privacy.
The Federal Trade Commission called on industry in 2009 to provide increased
transparency concerning OBA and meaningful opt-out choices for consumers. As a
result, ANA, in conjunction with a number of sister associations, released the Principles
for Online Behavioral Advertising (http://www.ana.net/advocacy/getfile/15279).
Following on the heels of the release of those principles, the Self Regulatory Program for
Online Behavioral Advertising (http://www.aboutads.info) was launched in October 2010
under the auspices of the Digital Advertising Alliance (DAA). Despite the extraordinary
progress of the DAA’s self regulatory program, some voices in Congress and in the
regulatory agencies continue to call for government legislation to regulate OBA.
FTC Principles
In November 2007, the FTC released a set of guidelines on behavioral advertising that
called for industry self regulation. The guidelines
(http://www.ftc.gov/opa/2007/12.shtm) specifically instructed advertisers to: provide
adequate notice when data was being collected for advertising purposes, store collected
data in a secure manner, keep collected data for a limited amount of time, and obtain an
individual’s opt-in consent before “sensitive” data could be used for behavioral
advertising purposes.
ANA, along with a number of other parties, filed comments
(http://www.ana.net/advocacy/getfile/1364) on the original guidelines, noting that the
FTC should carefully differentiate between personally identifiable and anonymous
collected data. The FTC released updated guidelines in February 2009
(http://www.ftc.gov/os/2009/02/P085400 behavadreport.pdf).
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Self Regulatory Program for Online Behavioral Advertising
In response to the FTC’s call for action, ANA, along with a number of other associations,
released a set of Self-Regulatory Principles for Online Behavioral Advertising in October
2010 (http://www.ana.net/advocacy/getfile/15279). The seven key principles contained
in the document are: education, transparency, consumer control, data security, changes,
sensitive data, and accountability.
In October 2010, the Digital Advertising Alliance (DAA), comprised of the ANA, the
4A’s, DMA, and the IAB, launched the Self Regulatory Program for Online Behavioral
Advertising (http://www.aboutads.info), based on the Principles. The AAF has now joined
as a Board member of DAA. Advertisements from participants in the program utilize an
icon that informs consumers the advertisement was served to them based on OBA.
Consumers can click on the icon and be taken to the DAA’s website, where they are able
to access information about OBA practices and opt out of further behavioral
advertisements.
Enforcement of the program is carried out by the Direct Marketing Association (DMA)
and the Council of Better Business Bureaus (CBBB). The program now has a large
number of participating advertisers, and the icon has been placed on trillions of
advertisements in the last few months. ANA is actively encouraging all of its members to
join the DAA Program. As an increasingly strong and robust self regulatory program, the
DAA is the best hope for preventing overly restrictive government regulation.
The OBA Toolkit
In an effort to promote the Self Regulatory Program for Online Behavioral Advertising,
the ANA released an OBA Toolkit in January (http://www.ana.net/getfile/16081). This
detailed document provides members with information about what OBA is and helps
them to determine if they are covered by our self regulatory guidelines. It also provides
members with information about how to implement the program, as well as information
on the costs of participating.
Privacy Reports
The FTC, in December 2010, released a comprehensive privacy report, titled “Protecting
Consumer Privacy in an Era of Rapid Change”
(http://www.ftc.gov/os/2010/12/101201privacyreport.pdf). The report recommended a
“Do-Not-Track” regime for allowing customers to opt-out of data collection for the
purposes of behavioral advertising. The report stated that such a regime would have to
be implemented either through legislation or through “robust, enforceable self
regulation.” The report criticized industry for not moving quickly enough to regulate the
practice on its own.
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ANA, along with other DAA members, filed comments in February 2011 on both the
report itself and the status of the self regulatory program (http://www.ana.net/advocacy/
content/show/id/21058).
The Department of Commerce (DOC) released its own green paper on consumer privacy
in December 2010 titled, “Commercial Data Privacy and Innovation in the Internet
Economy: A Dynamic Policy Framework”
(http://www.ntia.doc.gov/report/2010/commercial-data-privacy-and-innovation-interneteconomy-dynamic-policy-framework). The DOC’s Green Paper called for “voluntary,
enforceable privacy codes of conduct” based on “fair information practices.” It did not
recommend a Do-Not-Track Regime. We filed comments on the Green Paper as well
(http://www.ana.net/content/show/id/20957).
In our comments to both agencies, we described the benefits of behavioral advertising to
both consumers and industry and expressed the view that self regulation, being far more
flexible and adaptable to rapidly changing technological developments, should be
implemented rather than rigidly and overly restrictive government regulation. We are
now anticipating the release of final reports from both agencies in the first part of 2012.
Congressional Activity
There has been significant legislative activity this year at both the federal and state
levels in regard to the OBA issue. A number of bills have been introduced this year in
the U.S. Congress.
In February, Congressman Bobby Rush (D-IL) introduced H.R. 611, “The BEST Practices
Act.” This bill is nearly identical to legislation he introduced in the 111th Congress. It
would create vast new consumer privacy rules affecting both the online and offline world,
but it does not contain a “Do-Not-Track” provision. It also contains a safe harbor
provision for those participating in self regulatory programs. Also in February,
Congresswoman Jackie Speier (D-CA) introduced H.R. 654, the “Do Not Track Me Online
Act.” That bill calls for the FTC to implement and enforce a Do-Not-Track Mechanism,
which would allow consumers to opt out of data collection for OBA.
In April, Senators John Kerry (D-MA) and John McCain (R-AZ) introduced S.799, the
“Commercial Privacy Bill of Rights Act of 2011.” The bill calls for “a robust, clear, and
conspicuous mechanism” for consumers to opt out of data collection for the purposes of
OBA. It allows for the FTC to determine via rapid rulemaking authority what would
qualify as “robust and conspicuous.” It also allows for a safe harbor provision that would
be administered by the FTC.
Later in April, H.R. 1528, the “Consumer Privacy Protection Act of 2011” was
introduced by Representatives Cliff Stearns (R-FL) and Jim Matheson (D-UT). It covers
personally identifiable information in both the online and offline worlds, and requires
privacy policies of companies to be “brief, concise, clear and conspicuous and written in
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plain language.” It also provides a safe harbor provision for self regulatory programs
approved by the FTC
In May, Congressmen Ed Markey (D-MA) and Joe Barton (R-FL) introduced H.R. 1895,
the “Do Not Track Kids Act of 2011.” This bill prohibits the collection and use of data
from children and teens for the purposes of behavioral advertising and creates a socalled "Eraser Button" that would allow for the deletion of publicly available personal
information by consumers. Also in May, S.913, the “Do Not Track Online Act of 2011”
was introduced by Senator Jay Rockefeller (D-WV), the Chairman of the Senate
Commerce Committee. It allows for the FTC to create standards for the implementation
of a Do-Not-Track mechanism.
All of these bills contain new sweeping restrictions on OBA practices and could be
detrimental to both the business community and consumer interests if enacted.
In addition, a number of hearings on consumer online privacy and behavioral advertising
have taken place this year in both chambers of Congress. Congresswoman Mary Bono
Mack (R-CA), the Chairman of the House Energy and Commerce Subcommittee on
Commerce, Manufacturing, and Trade has announced that she plans to hold a series of
hearings on data security and consumer privacy issues. The first of these hearings was
held in July.
State Legislative Activity
Two major bills relating to behavioral advertising have also been introduced this year at
the state level.
In February, New York State Assemblyman Brian Kavanagh introduced AB 4809, the
“Online Consumer Protection Act.” If enacted, it would require advertisers to allow
consumers to opt out of any data collection for OBA purposes. It is similar to a bill
introduced a few years ago by former Assemblyman Richard Brodsky.
Senate Bill 761 was introduced by California State Senator Alan Lowenthal in March.
This bill would allow the Attorney General of California, in consultation with the
California Office of Privacy Protection, to develop and enforce a regulatory regime
requiring advertisers to allow consumers the ability to opt out of data collection for OBA
purposes. It also would allow for civil penalties and possible punitive damages against
any company that fails to comply.
ANA, along with a number of other organizations, filed comments on the bill detailing
our concerns with many of its provisions (http://www.ana.net/getfile/16350). We also
filed separate comments with members of the California State Senate Judiciary
Committee (http://www.ana.net/getfile/16351).
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The California Senate Judiciary Committee held a hearing on this bill in May and passed
it on a 3-2 vote. It was then referred to the Appropriations Committee. ANA will
continue to monitor the progress of this bill as it works its way through the legislature.
We believe that these types of regulations at the state level are an extraordinarily bad
idea. State-specific rules on a global medium like OBA will create a checkerboard of
competing and overlapping regulatory regimes, making compliance very costly and
difficult.
Outlook for 2012
We expect that this issue will remain active going into 2012. We will continue to
monitor any legislative or regulatory actions on this issue and respond to them
accordingly. Also, the European Union and other international groups are focusing
increasingly on these issues, and this could create pressures that could impact OBA
policy in both the United States and abroad. ANA will continue to encourage all of our
members to participate in the DAA’s self regulatory program, as we believe that a strong
self regulatory program that is as universal as possible may be the only way to effectively
ward off overly burdensome regulation, while protecting the legitimate privacy concerns
of consumers.
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Legal Developments
Background
The First Amendment to the United States Constitution states that “Congress shall make
no law…abridging the freedom of speech….” Over the past 40 years, the courts have
granted increased protection to commercial speech, overturning both federal and state
laws that attempt to restrict advertising. ANA participates in a number of cases every
year, through the filing of “friend of the court” briefs. In 2010, we took part in two
major victories for the advertising industry in the U.S. Supreme Court, which have
strengthened further the First Amendment rights of advertisers and which will set
important precedents for future challenges. We were also active at the lower court level
in responding to broad restrictions on tobacco advertising that could create precedents
for the advertising community at large.
Pending and Recently Decided Cases
IMS Health Cases
On June 24, 2011, the U.S. Supreme Court held that a Vermont law banning the use of
physician prescriber histories for commercial purposes violated the First Amendment.
The Vermont law, and similar laws in New Hampshire and Maine, targeted the use of
prescriber histories in the practice known as “detailing,” in which the histories were used
to adapt marketing pitches to individual physicians. The stated purposes behind each of
these laws were to promote public health and protect patient privacy.
The New Hampshire law was challenged first in federal court (IMS Health v. Ayotte), with
the U.S. District Court finding the law violated the First Amendment, applying the U.S.
Supreme Court’s Central Hudson test for commercial speech. However, the U.S. Court
of Appeals for the First Circuit overturned the lower court, holding that the New
Hampshire law (and the Maine law) regulated “conduct” and not “speech” and that the
law was constitutional under a lower level of constitutional scrutiny. In the Vermont
case, the U.S. Court of Appeals for the Second Circuit agreed with the lower court that
the law violated the First Amendment.
With the split between these two appeals courts, the U.S. Supreme Court agreed to hear
the case (now Sorrell v. IMS Health Inc.). In doing so, it resolved the split in the
advertising industry’s favor in a 6-3 decision. Justice Anthony Kennedy, writing for the
majority, stated that “the creation and dissemination of information are speech within
the meaning of the First Amendment….Facts, after all are the beginning point for much
of the speech that is most essential to advance human knowledge and to conduct human
affairs. There is thus a strong argument that prescriber-identifying information is speech
for First Amendment purposes.” The Court held, applying “heightened scrutiny” and not
the test set out in Central Hudson, that the state’s justification was insufficient to limit
speech in such a manner.
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This case sets a strong, positive precedent for marketers that wish to target their
messages to consumers. ANA submitted a “friend of the court brief” to the Supreme
Court in the case. It can be viewed at http://www.ana.net/content/show/id/21254. We
also submitted a previous brief to the Supreme Court when it considered, but rejected,
an appeal of the First Circuit’s decision, which can be viewed at
http://www.ana.net/content/show/id/1811. The Supreme Court’s decision can be viewed
at http://www.supremecourt.gov/opinions/10pdf/10-779.pdf.
Brown v. Entertainment Merchants Association et al
In the second important case related to advertising and marketing to be decided in the
Supreme Court’s 2010-2011 term, it invalidated a California law that prohibited the sale
or rental of “violent video game[s]” to persons under 18 years of age. The law defined
“violent video game” as a game including killing, maiming, dismembering or sexually
assaulting an image of a person, if depicted in a way that a reasonable person would find
appeals to a morbid interest to minors, is offensive to prevailing community standards, or
causes the game to lack serious literary, artistic, political or scientific value for minors.
Parents could still purchase games on a minor’s behalf.
The federal District Court held that the law violated the First Amendment, holding that
while the government had a compelling interest in protecting minors, it did not prove
that video games were any different from other media or promoted violent behavior. The
U.S. Court of Appeals for the Ninth Circuit agreed, so California took the case to the
Supreme Court. ANA filed a “friend of the court” brief to the Supreme Court, which can
be viewed at http://www.ana.net/content/show/id/21664.
In a 7-2 decision (which can be viewed at http://www.supremecourt.gov/opinions/
10pdf/08-1448.pdf), the Supreme Court upheld the lower court and found the law
violated the First Amendment. Justice Antonin Scalia, writing for the majority, wrote
that the state’s responsibility to protect children from harm “does not include a freefloating power to restrict the ideas to which children may be exposed. . . Even where the
protection of children is the object, the constitutional limits on governmental action
apply.” In the opinion, Justice Scalia utilized many of the same examples of violent
depictions from art and literature that our friend-of-the-court brief cited. Scalia made
clear that the Court believed that the proposed video game marketing ban would create
very dangerous and unconstitutional precedents, and therefore, needed to be overturned.
Discount Tobacco City & Lottery, Inc et. al. v. United States of America
This case deals with provisions contained in the Family Smoking Prevention and Tobacco
Control Act, which was signed into law by President Obama in 2009. The advertising
provisions contained in the law are some of the most restrictive ever proposed in the
United States for a legal product and include bans on colors and graphics in ads,
mandate specific warning text and images, and ban outdoor ads and point of purchase
communications. Soon after the law was passed, a challenge against these provisions
was initiated by six major tobacco companies in the U .S. District Court for the Western
District of Kentucky (as Commonwealth Brands, Inc. v. United States of America). ANA,
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along with the 4A’s and AAF, joined in a “friend of the court” brief at the District Court.
That brief is available at http://www.ana.net/getfile/15431.
In January of 2010, the District Court held that the ban on colors and images in ads was
too broad and unconstitutional. However, it also upheld the law’s other restrictions,
including those on sponsorships, outdoor advertising and the language and graphics
requirements for warning labels. Both parties appealed to the U.S. Court of Appeals for
the Sixth Circuit, which heard arguments at the beginning of August. We filed a further
“friend of the court brief” in the appeal (http://www.ana.net/getfile/15753). Our brief
argues that the court should have struck down all of the marketing restrictions as
unconstitutional. These marketing restrictions, if upheld, could set dramatic, adverse
precedents for other types of advertising.
FCC v. Fox Television Stations et al
This case deals with the FCC’s “fleeting expletives” policy, which makes a single, even
inadvertent, instance of an expletive on broadcast television subject to its rules governing
indecency. Broadcasters can face fines for repeated violations. Various networks were
fined for “fleeting expletives” occurring during live events. The U.S. Court of Appeals for
the Second Circuit overturned the fines and raised questions about the policy. The
Supreme Court held for the FCC on other grounds but hinted that the policy may be
unconstitutional.
On remand back to the Second Circuit, the court again struck down the policy, finding it
too vague to withstand scrutiny. It will now be heard again by the U.S. Supreme Court in
its upcoming term. This case is important for the advertising community because it may
resolve a number of issues relating to the FCC’s regulation of broadcast television and
indecency issues in general, that could impact both the broadcast and advertising
communities.
Outlook for 2012
While advertisers had a successful year in the courts, with two major victories under our
belt, issues remain for 2012. It is likely the Supreme Court will hear the tobacco
advertising restrictions case in the near future. We will continue to participate in cases
through filing “friend of the court” briefs to ensure advertising retains the increasing
First Amendment protections it has received over the last few decades.
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Advertising Tax Deductibility
Background
Advertising costs are fully deductible as an ordinary and necessary business expense in
the year they are expended under the federal tax code. This deduction, however, is
under increasing threat. As Congress and the President confront mounting deficits and
pressure to reduce the national debt, the pressure to find and close so-called tax
“loopholes” to provide additional revenue will increase.
In the advertising sector, three predominant options have been examined. First, in
categories of advertising that are controversial, various proposals have been put forward
to eliminate ad tax deductions completely. The most recent categories to face this
challenge are tobacco, food advertisements directed to kids, and direct-to-consumer
(DTC) prescription drug ads. A second approach is to suggest that a portion of the
company’s ads be amortized over a period of years. Most frequently, such proposals
recommend taking 20% of a company’s advertising expenditures and amortizing them
over five years. The theory behind this proposal is that advertisements have a long life,
and therefore, allowing a one hundred percent write-off in the year in which advertising
expenses are accrued misses the benefits that the advertisements produce in subsequent
years. The third, and less frequent proposal, is to take a percentage of advertising
expenditures, again usually 20%, and not allow it to be written off as a business
expense. This proposal is strictly justified as a revenue raiser.
ANA has long urged Congress and the White House, no matter the party in power, to
preserve the deduction for advertising. We have sponsored, as part of The Advertising
Coalition, a study by IHS Global Insight, a highly regarded economic think tank, that
demonstrates the immense value of advertising to the U.S. economy and why eliminating
deductions would be an economically disastrous idea. This study, the most recent
update of which was completed in 2010, found that spending on advertising supports
19.8 million jobs in the United States, and accounts for $5.8 trillion in economic
output. Every million dollars spent on advertising supports the jobs of 69 American
workers. At a time when unemployment is the highest since the early 1980’s and the
economy is struggling, the Global Insight study is our best defense against these types of
proposals. ANA was a major funder of these studies.
Congressional Activity
The “Super Committee”
As part of the “deal” made at the end of July by the President and Congress to raise the
debt limit and avert a default, a “super committee” was created to find at least $1.5
trillion in savings over the next ten years to reduce the national debt. The legislation was
structured in such a way that if this effort did not succeed, or if Congress failed to
approve the committee’s agreement, automatic cuts (split 50/50 between domestic and
defense spending) would take effect. Ultimately, the Super Committee announced in
November 2011 that it had failed to reach consensus. There were numerous discussions
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of closing tax “loopholes” during the Super Committee’s debates. It remains likely that
tax reform will continue to be a subject of debate as the Congress works to find ways of
reducing the country’s debt.
Issue-Specific Ad Tax Proposals
Every year, there are a number of proposals introduced to deny the tax deductibility for
certain categories of advertising, and 2011 was no exception:
•

•

•

Prescription Drug Advertising: Representative Jerrold Nadler (D-NY) has introduced
legislation (H.R. 722) that would deny the deductibility of prescription drug
advertising as an ordinary business expense. Additionally, as we saw during the
debate over the Patient Protection and Affordable Care Act in 2009, both
Representative Charles Rangel (D-NY), then Chairman of the Ways and Means
Committee, and Senator Bill Nelson (D-FL) urged eliminating the tax deduction for
DTC prescription drug ads, claiming that this would raise $37 billion that could be
used to pay for the President’s health care proposal. Already, some groups have
publicly proposed that the Super Committee revisit this issue.
Tobacco Advertising: In the Senate, Senator Tom Harkin (D-IA) reintroduced his
Help America Act (S. 174), which again includes a provision to disallow the
deductibility as a business expense of any sums expended for the advertising of
tobacco products and funds a counter-advertising program.
Food and Beverage Advertising: In the past, Representative Dennis Kucinich (D-OH)
has considered proposals that would eliminate the tax deduction for advertising
“promoting the consumption by children of food from any fast food restaurant or of
any food of poor nutritional quality.” While this bill has not been reintroduced in the
current Congress, Kucinich’s bill gained notable support in the past from former
House Judiciary Committee Chairman John Conyers (D-MI) and a number of other
members of the Congressional Black Caucus.

While none of these proposals moved during 2011, they may be revived in 2012.
Outlook for 2012
The threat of a partial or full revocation of the deduction for advertising expenses
continues to deserve very careful attention. We will continue to work as part of The
Advertising Coalition (TAC) to ensure that advertising’s tax status remains protected. We
have a powerful arrow in our quiver due to the Global Insight study, and we plan on
continuing our efforts of educating members of Congress of the value of advertising to
their states and individual districts. The study demonstrates the value of advertising to
each state and congressional district in the US. Additionally, we will challenge any
efforts to single out certain categories of advertising for differential tax treatment as a
violation of the First Amendment. Advertising should remain fully deductible under the
tax code.
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State Advertising Tax Deductibility
Nearly all states exempt advertising from state sales or gross receipts taxes. However,
with many states facing pressure to balance their budgets (as all but one state is
constitutionally required to do every year), the danger of the imposition of sales taxes on
advertising at the state level is a greater danger than ever before. With the economic
recovery stalled, states are under increasing pressure to find ways to raise revenue.
Undoubtedly, taxing exempt products and services such as advertising becomes an
increasingly attractive option.
Over the last 20 years, ANA has helped defeat over 120 ad tax proposals in more than
40 states. We work with our member companies and our sister associations (the
American Association of Advertising Agencies and the American Advertising Federation)
to respond to these threats. We also work closely with the broadcasters, newspaper
publishers, magazine publishers and outdoor advertising groups in the states to explain
why taxing advertising is a counterproductive idea.
We are also members of The Advertising Coalition (TAC), which has developed the Global
Insight Study, directed by Nobel Laureate in Economics Lawrence Klein. That study
quantifies the economic impact of advertising in every state and congressional district in
the country. This is a powerful tool for demonstrating why a tax on advertising is bad for
the economy and businesses in the states. More details about this important study are
available at http://www.ana.net/content/show/id/20552.
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Online Piracy
Background
Online piracy is a major issue for content providers in the film, music, and software
industries, as well as many others. Web sites offering pirated content, such as
counterfeit computer software and illegally obtained movies, receive 53 billion hits a
year according to a June editorial in the New York Times. A major problem for
advertisers who operate in the online space is their ads appearing on rogue websites
containing pirated content. Legitimate advertisers clearly do not want to be perceived as
supporting this type of illegal activity.
Stop Online Piracy Act (SOPA) and Protect Intellectual Property Act (PIPA)
H.R. 3261, The Stop Online Piracy Act (SOPA), was introduced in the House by
Judiciary Committee Chairman Lamar Smith (R-TX) in October 2011. This bill would
allow for a vast expansion of law enforcement powers to limit the activity of Internet
sites, particularly foreign websites, containing pirated material. The bill would require
service providers, search engines, payment network providers, and ad networks to
withhold services and access to sites identified by the Attorney General as containing
pirated material. It allows for lawsuits against domains hosting pirated software by those
intellectual property rights holders claiming to be harmed by the website in question. It
also allows for action against entities like payment networks and ad networks that fail to
suspend engagement with websites alleged to contain pirated information.
S. 968, The Protect Intellectual Property Act (PIPA), was introduced in the Senate by
Judiciary Committee Chairman Patrick Leahy (D-VT) in May 2011. Like SOPA, this bill
would give law enforcement increased authority to shut down websites that contain
pirated material. This bill also lays out the definition of an Internet Site Dedicated to
Infringing Activities (ISDIA) as a site which has no significant use other than providing
pirated or counterfeit goods and is designed with that specific purpose. It also requires
service providers, search engines, payment network providers, and ad networks to
withhold services and access to sites identified as ISDIA. Like SOPA, it would allow for
individual legal action by intellectual property rights holders against both websites
identified as ISDIAs, as well as entities that fail to suspend services and access to
ISDIAs.
These bills were supported by groups with significant intellectual property rights claims,
including the Motion Picture Association of America (MPAA), the US Chamber of
Commerce, and the Record Industry Association of American (RIAA).
A number of groups sharply criticized SOPA and PIPA, saying that their provisions went
too far and could effectively shut down large portions of the Internet.
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ANA Activity on Online Piracy
In March of 2011, we were contacted by Victoria Espinel, the US Intellectual Property
Enforcement Coordinator (IPEC) in the Office of Management and Budget about how to
address online piracy. Specifically, IPEC is concerned about ads for legitimate
companies and products appearing on sites where pirated content is offered for
download, sometimes free of charge, which in their estimation is lending legitimacy to
illicit actors. We reached out to ANA’s Legal Affairs Committee and discussed how to
best approach the issue. The White House has urged industry to adopt a pledge by
which it agrees to ensure that ads are not placed on sites with pirated content. The
Legal Affairs Committee continues its work on this issue, and we are continuing to work
with the administration on the language of the pledge. The White House wants a clear
message from industry that they will prevent legitimate ads from appearing on these
rogue sites.
In early October, ANA received a letter from four powerful members of Congress –
including Senators Sheldon Whitehouse (D-RI) and Orrin Hatch (R-UT) and
Representatives Adam Schiff (D-CA) and Bob Goodlatte (R-VA), co-chairs of the
Congressional International Anti-Piracy Caucus – asking us how we have responded to
date regarding the advertising of our members on rogue websites offering pirated
content. We responded on October 31, 2011 with a letter detailing our efforts
(http://www.ana.net/getfile/17185). We will continue to work actively in this area to
develop a clear approach to this increasingly significant issue.
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Tobacco Advertising
Background
Since the Master Settlement Agreement of 1998 between tobacco companies and 46
state attorneys general, stringent consensual restrictions on tobacco advertising have
been in place. The MSA settled most state-level lawsuits against tobacco companies in
exchange for self-imposed restrictions on advertising, such as voluntary limits on ad
placement and content, as well as sponsorships. Tobacco advertising is now one of the
most restricted advertising categories in the US.
Family Smoking Prevention and Tobacco Control Act
In March 2009, Congressman Henry Waxman (D-CA), then Chairman of the House
Energy and Commerce Committee, introduced H.R. 1256, the Family Smoking
Prevention and Tobacco Control Act. The late Senator Ted Kennedy (D-MA), then
Chairman of the Senate Health, Education, Labor, and Pensions (HELP) Committee,
introduced an identical bill, S. 982, in May 2009. The bill required the FDA to ban all
outdoor advertisements of tobacco within 1,000 feet of a school building. It also
mandated that tobacco ads appearing in any publication with a readership of less than
85% adults must consist of only black text on white backgrounds, also known as
“tombstone ads.” Those ads could not contain colors, illustrations, or pictures. Any
promotional items and name sponsorships by tobacco companies were banned by the
bill. Finally, the bill lifted federal preemption of tobacco laws, paving the way for states
and localities to impose separate and tougher laws restricting tobacco advertising.
ANA, along with the 4As and the AAF, expressed serious concerns about the bill to both
chambers of Congress as the bill was drafted and considered. We sent a letter on the
issue to Senator Kennedy, who was at that time Chairman of the Senate HELP
Committee (http://www.ana.net/getfile/15175). We emphasized that this bill would
prevent communication with adults about a legal product, and we stressed that the
provisions allowing for state and local regulations would make national advertising almost
impossible. In addition, we pointed out that many of the provisions in the bill were
severe restrictions on truthful and non-deceptive advertisements of a legal product to
adults, violating the First Amendment. We noted that the Supreme Court had struck
down similar restrictions in Lorillard v. Reilly (2001) and the Zauderer case (1985).
Despite the lobbying effort of ANA and others in the ad community, the bill passed the
House and Senate in April and June of 2009 respectively. President Obama signed it
into law in June 2009.
Graphic Warning Labels
In November 2010, the FDA and the Department of Health and Human Services
released 36 proposed new images for use as warning labels on cigarette packs and
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tobacco advertisements
(http://www.fda.gov/downloads/TobaccoProducts/Labeling/CigaretteProductWarningLabels
/UCM232425.pdf). These new graphics feature color graphics and text, pictures of
autopsies, cancer patients, gravestones, and other similar depictions of the health effects
of smoking. The FDA proposed a rulemaking based on the graphics, and solicited public
comments.
ANA, along with the AAF, filed comments on these proposed graphic warnings in January
2011 (http://www.ana.net/getfile/16065). In our comments, we argued that these
proposed warning labels did not pass constitutional muster, as they essentially mandated
what companies must put in advertisements for their own products. We also pointed out
that warning labels like these could set a precedent for regulating advertisements of
other controversial products.
In June 2011, the FDA announced nine of the original 36 proposed images that
companies will be required to use on cigarette packs, cigarette cartons, and all tobacco
advertisements by September 2012
(http://www.fda.gov/TobaccoProducts/Labeling/CigaretteWarningLabels/default.htm).
Court Actions
ANA signed on to an amicus (friend-of-the-court) brief with other members of the ad
community in November 2009. The brief, submitted in regard to Commonwealth Brands
et.al. v. United States of America, challenged the First Amendment commercial speech
implications of the new legislation (http://www.ana.net/advocacy/getfile/15431). In
January 2010, the U.S. Court for the Western District of Kentucky struck down the
provisions of the law pertaining to colors and images in tobacco ads, but upheld other
restrictions, such as those on sponsorships, brand name merchandise, and size and
graphics requirements on warning labels.
The January 2010 ruling was appealed to the U.S. Court of Appeals for the Sixth Circuit.
ANA, along with the 4As and the AAF, filed another amicus brief in regard to this appeal
(http://www.ana.net/advocacy/getfile/15753). The case was heard on July 27, 2011.
We are awaiting a decision on this matter. We expect that this case will eventually go to
the U.S. Supreme Court.
On August 16, 2011, a group of tobacco companies filed suit against the FDA in the
U.S. District Court for the District of Columbia, challenging the new graphic labels as
unconstitutional. ANA and AAF filed an amicus brief in response to the suit
(http://www.ana.net/getfile/16710). On September 21st, the plaintiffs (in this case, the
tobacco companies) asked the court for a temporary injunction on the graphic labeling
requirements while the courts determine their constitutionality. In fact, ANA’s amicus
brief was cited favorably during the oral argument for the injunction. We will continue to
monitor this case.
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Outlook for 2012
We expect this issue to remain highly active in 2012, as decisions are likely to be
handed down on both of the tobacco court cases. ANA will continue to monitor all
developments in this area and will keep our members fully updated on any new issues
that may arise. It is highly likely that both of these cases will eventually reach the
Supreme Court.
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Green Marketing
Background
With the substantially increased concerns about climate change and other significant
environmental issues in recent years, “green marketing” has received far more attention
from consumers, regulators, and the media. “Green marketing” refers to the advertising
of products which are supposed to either improve or be less harmful to the environment
than traditional products. Green marketing advertisements tend to focus on methods of
production, packaging, and the makeup of products. The increase in green marketing
advertisements has prompted regulatory agencies to examine so-called “greenwashing,”
where marketers are accused of making inaccurate or insufficiently supported claims
about the environmental benefits of products. In 2010, the FTC released proposed
updates to the “Green Guides,” which could potentially have far-reaching consequences
for advertisers.
FTC Green Marketing Guidelines
In 1992, the FTC published “Environmental Marketing Guides,” which were supposed to
help prevent deceptive or misleading green marketing by companies. These guides are
not laws or regulations, but they provide marketers with important insight on how the
FTC will evaluate the acceptability of the use of green marketing terms such as
biodegradable, compostable, recyclable, recycled content, and ozone safe. The FTC
updated the guides in 1996 and again in 1998. The updates were designed to provide
marketers with additional guidance about how to adequately substantiate any claims
about their products’ impacts on the environment. The updated guidelines also provide
advice on third party endorsements of products which were advertised as “green.” The
1998 Environmental Marketing Guides can be viewed at
http://www.ftc.gov/bcp/grnrule/guide980427.htm.
FTC Workshop
Due to a rapid increase in green marketing claims, the FTC held several public
workshops in 2008 in order to study green marketing claims and began reviewing its
green marketing guidelines. These workshops were designed to evaluate the
effectiveness of current green marketing guidelines and determine if changes to current
guidelines were needed.
As a result of being unsatisfied with the information gathered at the workshops, the FTC
decided to pursue its own research on consumer perception of green marketing terms
such as “eco-friendly,” “sustainable,” and “carbon neutral.” New proposed guidelines
were released in October of 2010.
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2010 Updates to the Green Guides
On October 6, 2010, the FTC released proposed updates to green marketing guidelines.
The proposed revisions address certain claims already covered by the existing guides.
Marketers, for example, were advised under these revisions not to make so-called
“general environmental benefit” claims because they are hard to substantiate.
Certifications and Seals of Approval, under these proposed revisions, will be classified as
endorsements under the FTC’s Endorsement Guides. On “degradable” products, the
proposed revisions state that a “reasonably short period of time” for total decomposition
of a product shall be defined as a period of one year or less. The definition of
“compostable” is clarified, and definitions of the availability of recycling are spelled out
in more detail. The new guidelines also clarify “free of substance” claims, as well as
“non-toxic” claims.
Several new terms were added to the proposed revisions. In a “Made With Renewable
Materials” claim, a marketer is supposed to provide specific information about what the
renewable material is, why it is renewable, and whether or not any non-renewable
materials may be included in the product. Claims of “Made With Renewable Energy”
should be only for products which did not involve the use of fossil fuels for power used in
manufacturing. Marketers are also advised to specify the sources of renewable energy
used. If marketers produce renewable energy but sell renewable energy certificates for
the energy they produce, they are advised not to claim that they use renewable energy.
Marketers who claim “carbon offsets” in their manufacturing processes are supposed to
have reliable scientific evidence of such claims, and they are not supposed to advertise
carbon offset efforts if the efforts are ones which are required by law.
ANA filed comments on the Green Guide updates on December 10, 2010
(http://www.ana.net/getfile/16033). We expressed concern in our comments about the
FTC’s proposed guidance on the substantiation of claims concerning general
environmental benefits. We also noted concerns we had with the guides’ certification
and seal programs approach. ANA also asked the FTC to reevaluate its guidance on
terms such as compostable, degradable, and renewable material.
Outlook for 2012
These new guidelines are more stringent and wide-ranging than previous ones. ANA will
need to continue to remain vigilant concerning the new modifications to the guidelines
and any steps that the FTC is taking in regard to enforcement in the environmental
claims area. We will also carefully monitor any developments to assure that First
Amendment commercial speech rights are not infringed upon by any FTC enforcement
actions in this area.
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FTC “Dot.Com” Guidelines
Background
In May of 2000, the Federal Trade Commission (FTC) issued guidance to business
advising how federal advertising law applies to advertising and sales on the Internet. It
specifically guided marketers on how to provide clear and conspicuous disclosures of
information that consumers needed in order to make informed decisions about goods and
services being offered on the Internet. There have been dramatic changes in the online
environment since the guidelines were issued over a decade ago – the evolution of
mobile marketing as an additional marketing platform, the explosive growth of social
media and recent technologies such as mobile apps and ad blocking capabilities. On
May 26, the Commission announced it planned to update the document and sought
public comment on potential revisions. The public notice
(http://www.ftc.gov/os/2011/05/110526dotcomecomments.pdf) asked a number of
questions dealing with how the guidance should be revised to take into account new
technologies and new marketing techniques.
Comments to FTC
ANA, along with the Direct Marketing Association (DMA), filed comments in August with
the FTC in response to their public notice. Our comments, written by Stu Ingis of the
Venable law firm, urged the FTC to maintain the basic approach it has taken since it first
issued the guidance. We urged the FTC to continue to promote responsible online
marketing to best maintain the growth in online commerce and changing technology
while protecting consumers. Our comments also discussed how industry self-regulation,
including the efforts of the Council of Better Business Bureaus (CBBB) has responded to
consumer concerns. We also urged that mobile marketing should be given time to
develop best practices before proscriptive rules are put into place. Our comments can
be viewed at http://www.ana.net/getfile/16623.
The FTC received 39 comments besides the ANA’s, from industry, consumer groups and
others. The revisions to the guidance remain pending.
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Direct-to-Consumer Prescription Drug Advertising
Background
Direct-to-consumer prescription drug advertising has been allowed on a widespread basis
by the Food and Drug Administration (FDA) since 1997. Since then, studies have
demonstrated that it is very important consumer resource. These studies have found that
DTC advertising helps educate consumers about new treatments and encourages them to
visit their doctor about previously undiagnosed conditions. However, DTC advertising has
been criticized on a number of fronts. Some consumer groups allege it has driven up the
costs of prescription drugs or that it promotes the benefits of certain drugs while not
adequately discussing side effects. Additionally, we saw in the fight over the Patient
Protection and Affordable Care Act that powerful members of Congress view the tax
deductibility of DTC advertising as a potential source of additional revenue.
Comments to FDA on Notice on Online Drug Promotion
In June, The Advertising Coalition (TAC) filed comments with the FDA on its notice
regarding online drug promotion. FDA regulations require that advertisements present a
“fair balance” of information about the benefits and risks of any advertised prescription
drug product. The FDA’s notice sought data on the presentation of benefit and risk
information online that would be used to develop further guidance for industry on the
issue. Our comments, written by Arnie Friede, a former FDA counsel, urged the FDA not
to delay in issuing draft guidance regarding online promotion and to specifically issue
guidance on the use of conspicuous hyperlinks to provide risk information in prescription
drug ads.
The TAC comments can be read at http://www.ana.net/content/show/id/21670.
These comments follow comments we submitted in 2010 dealing with a proposed FDA
rule requiring the presentation of risk information in a “clear, conspicuous and neutral
manner.” Those comments argued that an advertisement was inherently “neutral” if it
did not understate or overstate the possible side effects of a drug product or deter
consumers from using beneficial pharmaceutical products. These comments can be read
at http://www.ana.net/advocacy/getfile/15791.
DTC Tax Deductibility Issues
The tax deductibility of prescription drug advertising has been a recurring issue. Once
again, Representative Jerrold Nadler (D-NY) has introduced legislation (H.R. 722) that
would deny the deductibility of prescription drug advertising as an ordinary business
expense. Additionally, as we saw during the debate over the Patient Protection and
Affordable Care Act in 2009, both Representative Charles Rangel (D-NY), then Chairman
of the House Ways and Means Committee, and Senator Bill Nelson (D-FL) of the Senate
Finance Committee urged eliminating the tax deduction for DTC prescription drug ads,
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claiming that this would raise $37 billion in additional tax revenue that could be used to
pay for the President’s health care proposal.
Proposals have been presented by interest groups to the Super Committee examining
deficit reduction, asking them to revisit these proposals.
Outlook for 2012
As Congress continues to explore new ways to raise revenue, the elimination of certain
deductions, such as the deduction for DTC prescription drug advertising expenses,
remain a possibility. Additionally, the Congress must reauthorize the Prescription Drug
User Fee Act (PDUFA) in 2012, and we will continue to follow the FDA’s rulemakings in
this area and respond as needed. In the past, the Congress has used this legislation to
attempt to severely restrict DTC prescription drug advertising. We hope that the FDA will
take into account the tremendous resource DTC prescription drug ads are for consumers
as it develops new rules for the promotion of prescription drugs, both in traditional media
and in the online environment.
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ANA Advertising Law and Public Policy Conference
ANA held its seventh-annual Advertising Law and Public Policy Conference on March 1516 in Washington, DC. The conference returned for the second year to Washington, DC,
which allows us greater access to top government officials, while retaining our strong
slate of experts from the legal and client-side marketing worlds.
This year’s conference was highlighted by presentations from Federal Trade Commission
Commissioner Edith Ramirez; Robert Cooper, the Attorney General of Tennessee; Wallace
Jefferson, the Chief Justice of the Supreme Court of Texas; and Bryant Godfrey,
Regulatory Counsel at the Food and Drug Administration. Sessions on the right of
publicity in brand integration, global advertising clearance, and new media and the
future of advertising were among the most popular with our attendees. We also
discussed many other regulatory and legal challenges confronting the advertising
industry. Margo Wootan, a prominent critic of the advertising industry from the Center
for Science in the Public Interest (CSPI), was a presenter as well.
Dan Jaffe and ANA’s General Counsel, Doug Wood, are co-chairs of the conference with
major planning conducted by the Washington, DC office. The 2012 conference will be
held March 28-29 at the Four Seasons in Washington, DC. More information about the
upcoming conference can be found at http://www.ana.net/conference/show/id/LAWMAR12.
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CALM Act/Loudness in Commercials
Background
Congresswoman Anna Eshoo (D-CA) first introduced H.R. 6209, the “Commercial
Advertisement Loudness Mitigation (CALM) Act”, in 2008. That bill would have required
the FCC to mandate that a television commercial’s volume not substantially exceed the
volume of the program during which it was aired. Our office received a substantial
number of communications from the public in support of the legislation. We
immediately began working with a broad range of industry partners on a solution to the
problem.
After the legislation was reintroduced in 2009, a hearing was held on the bill by the
House Energy and Commerce Committee. Representatives from the broadcast industry,
speaking on behalf of the Advanced Television Systems Committee (ATSC), urged the
committee to delay legislation while it developed a self regulatory regime. A set of self
regulatory principles was approved by the ATSC in September 2009, and when the bill
was marked up by the committee in 2009, Representative Eshoo introduced a substitute
to her legislation, calling on the FCC to implement the ATSC standards. It gave the
industry one year to comply with regulations after they are enacted by the FCC
Congressional Activity
The bill passed the House of Representatives in December 2009. A similar bill, S. 2847
passed the Senate in September 2010. Minor differences in the bills were ironed out,
and the final bill was passed on December 2, 2010. President Obama signed the bill
into law on December 15, 2010.
The FCC
The FCC adopted rules in December 2011, implementing the requirements laid out in
the CALM Act. The rulemaking will take effect in December 2012.
Outlook for 2012
ANA was very pleased that the Congress and the FCC ultimately used industry voluntary
standards as a framework for structuring the rulemaking. We will monitor the progress of
this rulemaking as it takes effect.
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International Developments
Background
ANA routinely follows advertising developments and issues that occur internationally.
ANA is a member of the Board of the World Federation of Advertisers (WFA), which is a
global federation of multinational companies and national trade associations that
advocate responsible and effective advertising practices around the world. As in the US,
online behavioral advertising is a heavily debated topic, especially in the EU. Food
advertising also remains a hot topic internationally.
Behavioral Advertising in the EU
In October of 1995, the EU instituted the Data Protection Directive (95/46/EC) in order
to protect an individual’s right to know personal data was being collected and to ensure
the security of that collected data. Under Article 29 of the Directive, a “Working Party
on the Protection of Individuals With Regard to the Processing of Personal Data” was
established. This Working Party is comprised of representatives from each member
state.
The EU Parliament passed an internet privacy law in November 2009, sometimes called
the “Cookie Directive,” that calls for websites operating within the EU to have opt-in
consent from consumers for the use of tracking cookies related to online behavioral
advertising. Individual member states are responsible for passing legislation that
implements the directive. The directive went into effect on May 25, 2011, though most
member states have not yet complied. The UK, for example, announced that it will not
begin actively enforcing the EU law until May 2012.
Companies in the US generally comply with EU privacy laws via a Safe Harbor
Framework agreement between the European Union and the Department of Commerce
(http://export.gov/safeharbor/eu/eg_main_018365.asp), and that framework will remain
in effect. However, some within the U.S. government have signaled that increased
regulation of behavioral advertising in Europe might necessitate the need for federal
baseline privacy protections in the US. At a hearing before the House Energy and
Commerce Subcommittee on Commerce, Manufacturing, and Trade in September 2011,
for example, the EU Privacy Directive and Safe Harbor Programs were the main topics of
discussion, with significant criticism being directed at the EU Directive’s allowance for
multiple, competing regulatory regimes. Some at the hearing argued that a strong
baseline privacy regime in the US would help to alleviate any future difficulties for US
companies’ compliance with international regimes.
The World Health Assembly
The World Health Assembly (WHA), which is the governing body of the World Health
Organization (WHO), adopted new recommendations for advertising food to children in
April 2010. These recommendations are available at
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http://apps.who.int/gb/ebwha/pdf_files/WHA63/A63_12-en.pdf. Among these proposals
are calls for the reduction of children’s exposure to ads for foods with high fat and
sodium content, standardization of terms such as the age of a child and “high fat foods,
and making locations frequented by children free of ads for unhealthy foods. The
recommendations also call for governments to take the lead in policies aimed at reducing
food advertising to children. Finally, the recommendations call for policies that can be
made meaningful through enforcement and review of effectiveness. In 2011, the WHO
continued to call on governments to help reduce children’s exposure to advertisements
for unhealthy foods and beverages.
Outlook for 2012
ANA will continue to monitor developments in the international sphere that affect
advertising, and we will continue working with international partners to help educate
policymakers worldwide about the benefits of advertising and the self-regulatory
programs being pursued by the industry. In 2011, we helped launch self-regulatory
efforts concerning privacy in the EU. Laws pertaining to the online world in the EU have
the capability to affect the interests and actions of many ANA members. Also, laws
overseas sometimes serve as models for regulatory action in the US. Therefore, it will be
necessary for ANA to remain vigilant concerning advertising trends worldwide.
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Coalitions
ANA is an active member of The Advertising Coalition (TAC), the Alliance for American
Advertising (AAA), the Freedom to Advertise Coalition (FAC), the State Advertising
Coalition (SAC), and the Sensible Food Policy Coalition (SFPC). ANA also plays a
leadership role in the newly formed Coalition for Responsible Internet Domain Oversight
(CRIDO). These coalitions bring together a diverse set of groups who share an interest in
protecting advertisers’ rights. They provide a united front in lobbying Congress and
government agencies on advertising community issues, and they also serve to strengthen
ANA’s individual efforts.
The Advertising Coalition (TAC)
The Advertising Coalition was originally established in 1988 for the purpose of directing
the fight against federal ad tax proposals. In the years since, it has expanded its scope
to general advertising issues. In 2004, the Coalition sponsored the Global Insight Study,
which was carried out by Nobel Laureate in Economics, Lawrence Klein. That study
demonstrated the enormous economic impacts of advertising on the national economy,
state economies, and in each congressional district. There are eight members of the
Coalition: ANA, the American Advertising Federation (AAF), the American Association of
Advertising Agencies (4A’s), the Grocery Manufacturers Association (GMA), the Magazine
Publishers of America (MPA), the National Association of Broadcasters (NAB), the
National Cable and Telecommunications Association (NCTA), the Newspaper Association
of America (NAA), and the Pharmaceutical Research and Manufacturers of America
(PhRMA).
ANA has taken actions in the last few years, in conjunction with the Coalition, which
have been crucial in blocking proposals for the elimination of ad tax deductions in regard
to prescription drug advertising. These multi-billion dollar proposals, which came up
more than once during the health care reform debate, were supported by many powerful
members of Congress, including the then Chairman of the House Ways and Means
Committee.
An updated version of the Global Insight Study was released in October of 2010. This
document provides important insights about advertising’s continued crucial role in the
U.S. economy, particularly during this current difficult economic period. In fact, it
found that advertisers were then spending $279 billion annually on advertising. Every
million dollars of those expenditures supports 69 American jobs. The study found that
advertising expenditures supported 19.8 million jobs in the US and accounted for $5.8
trillion in economic output. ANA played a key role in funding this powerful and effective
study, and its findings were very useful in our lobbying efforts during the Congressional
term in 2011.
The Alliance for American Advertising (AAA)
The Alliance for American Advertising was created by the advertising and media
industries for the purpose of demonstrating the industry’s commitment to responsible
2011 Compendium of Legislative, Regulatory, and Legal Issues

41

advertising. The AAA consists of major national advertisers, manufacturers, and
advertising and media professionals who are prepared to increase their already
substantial efforts to educate the public on obesity and support effective ways to reverse
this trend in American society and to deal with other major issues facing the advertising
community.
Charter members of the Alliance, in addition to ANA, include the American Advertising
Federation (AAF), the American Association of Advertising Agencies (4 A’s), and the
Grocery Manufacturers of America (GMA). Other members are the Snack Food
Association, the National Restaurant Association (NRA), the Magazine Publishers of
America (MPA), the Point of Purchase Advertising International (POPAI), the National
Cable & Telecommunications Association (NCTA), the National Association of
Broadcasters (NAB), General Mills, Kellogg Company, Kraft Foods, and PepsiCo, Inc.
In 2010, The Alliance played an active role in opposing the provisions for a broad
expansion of FTC powers that were included in the House version of the Financial
Reform Bill. Had the provisions in the House bill passed, the interests of advertisers
would have been negatively impacted. It provided for rapid rulemaking authority for the
FTC without many major procedural safeguards. It would have also provided the FTC
with immediate civil penalty authority and other significant new powers. ANA
participated in more than 100 Hill meetings concerning this issue and wrote numerous
letters to key legislators in opposition. These provisions were defeated.
In 2011, the AAA was extremely active in successfully battling the Interagency Working
Group’s (IWG) proposals on food marketing and advertising. Through the AAA and SFPC,
we participated in numerous meetings on the Hill.
Sensible Food Policy Coalition (SFPC)
In response to the release of proposed food marketing guidelines from the Interagency
Working Group, ANA has joined with sister associations and companies to form the
Sensible Food Policy Coalition. This coalition has organized a PR effort to combat these
misguided proposals and encourage the IWG to withdraw them. The SFPC has funded a
major economic analysis of the costs of the proposals, which would have imposed
sweeping bans on the advertisement of a vast array of foods, beverages, and restaurants
products to anyone under the age of 18. ANA has played a critical role in this coalition,
with Dan Jaffe of the Washington office serving as a key spokesman for the coalition.
Freedom to Advertise Coalition (FAC)
The Freedom to Advertise Coalition is an informal coalition which opposes any proposed
restrictions to truthful, non-deceptive advertising of any legal product or service.
Members of FAC include the ANA, the AAF, the 4A’s, the MPA, the Direct Marketing
Association (DMA), the Newspaper Association of America (NAA), the Outdoor
Advertising Association of America (OAAA), the National Retail Federation (NRF), and
the Point of Purchasing Advertising International (POPAI).
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State Advertising Coalition (SAC)
In 1986, ANA, the American Association of Advertising Agencies (4 A’s), and the
American Advertising Federation (AAF) formed the State Advertising Coalition. Its
purpose is to provide information and resources needed to combat overly restrictive state
and local advertising proposals. Since its formation, SAC has responded to more than
120 ad tax proposals in over 40 states. SAC’s work may be increased in the coming
years, due to the increasing major budget crises facing the vast majority of states. As
governments struggle to make up budget shortfalls, ad taxes may be looked to by state
policy makers as an important major source of new revenue.
Digital Advertising Alliance
ANA participates in the Digital Advertising Alliance (DAA) as part of industry self
regulation of Online Behavioral Advertising (OBA). Other groups in the DAA are: the
American Association of Advertising Agencies, the Direct Marketing Association, the
Interactive Advertising Bureau, the Network Advertising Initiative, the American
Advertising Federation, and the Council of Better Business Bureaus. The DAA runs the
Self Regulatory Program for Online Behavioral Advertising, and enforcement is handled
by DMA and CBBB. DAA is steadily adding participants, and ANA is actively working
with DAA to expand participation in the program.
Coalition for Responsible Internet Domain Oversight (CRIDO)
As part of ANA’s leadership in opposing the new ICANN generic top level domain (gTLD)
program, an alliance of associations and companies who oppose the program was
formed. This group is known as the Coalition for Responsible Internet Domain Oversight
(CRIDO). At the end of 2011, this coalition consisted of 161 groups, associations, and
companies. For more information about the coalition’s actions and membership, visit
http://www.ana.net/notoicann. The coalition held regular meetings in ANA’s Washington
office and reached out to a wide range of entities with interest in this issue. The
Coalition sent a petition to the Secretary of Commerce on November 10th, asking the
DOC to use its best efforts to convince ICANN to delay the rapid expansion of Top Level
Domains. We will continue to build this coalition in order to present a broad, united
front against this new program.
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