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2012 Compendium of Legislative, Regulatory, and Legal Issues
Report from ANA’s Washington Office
Introduction
2012 was an extremely challenging year for the ANA Washington office. We continued
leading the industry battle to protect trademark holders’ interests in new Top Level
Domains and Second Level Domains in the Internet Domain Name System, stayed
actively engaged in self-regulatory efforts for online behavioral advertising (OBA) and
food advertising, remained vigilant to possible threats to the tax deductibility of
advertising as a business expense, and issued a “Statement of Best Practices to Address
Online Piracy and Counterfeiting” in conjunction with the American Association of
Advertising Agencies (4A’s). We also continued to champion the First Amendment
commercial speech rights of advertisers across a wide spectrum of issues.
Here is a summary of the issues we dealt with in 2012:
1. Proposed ICANN gTLD Expansion: ANA continued its leadership role in promoting
brand holders’ interests impacted by ICANN’s proposed enormous expansion of
Top Level Domains in the Internet domain name system. ANA built and has led
the Coalition for Responsible Internet Domain Oversight (CRIDO), which sent a
petition to the Department of Commerce last fall and conducted a major lobbying
and public relations campaign on the forthcoming expansion. We pushed for a DoNot-Sell approach for trademarked names, first on the top level and later on the
second level. We also called for an independent investigation after a “glitch”
impaired the application system for new Top Level Domains for nearly a month.
We also continue to fight for expanded and strengthened Rights Protection
Mechanisms (RPMs) in new Top Level Domains and all of their subsequent
Second Level Domains.
2. Privacy and Online Behavioral Advertising (OBA): We continue to be a major
participant in the online privacy self-regulation arena. We have continued to
promote the Self-Regulatory Program for Online Behavioral Advertising through
the Digital Advertising Alliance (DAA), in which we are a key member. ANA
President and CEO Bob Liodice testified before the Senate Commerce Committee
in June on self-regulatory efforts in this area. We were also engaged in strongly
opposing recent attempts to make a Do-Not-Track system the default option in
Internet browsers and filed, in conjunction with the Direct Marketing Association,
detailed comments on the Children’s Online Privacy Protection Act (COPPA).
3. Food Advertising: Following on the heels of our successful opposition in 2011 to
oppose the “voluntary” restrictive proposals on food and beverage marketing to
children under 18 put forward by four powerful federal agencies as part of the
Interagency Working Group (IWG), ANA continued to work with industry partners
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to oppose further action by the IWG on putting out a final report until it conducts
a thorough cost-benefit analysis. This restriction was imposed by the Congress in
the Continuing Budget Resolution.
4. Ad Taxes: ANA continues to prepare for the possibility that restrictions on the tax
deductibility of advertising expenses may be proposed as methods to shrink the
national deficit through the closure of “tax loopholes.” ANA and others in the ad
community have met with key leaders to discuss the serious economic impacts
such restrictions would inevitably cause.
5. Children’s Online Privacy Protection Act (COPPA): The FTC has undertaken
reforming the Children’s Online Privacy Protection Act, originally signed into law
in 1998. After receiving comments from a vast array of industry and consumer
groups in December 2011, the FTC published a Federal Register Notice in August
2012 seeking comment on further changes to certain terms in the proposed
modifications to COPPA. ANA, along with the Direct Marketing Association, filed
detailed comments on the August Federal Register Notice in September 2012
strongly opposing a number of these proposals.
6. Legal Developments: Several key court cases with significant advertising concerns
were decided in the past year. The Supreme Court ruled on the so-called “fleeting
expletive” case in FCC v. Fox Television Stations in June 2012. The U.S. Court of
Appeals for the Sixth Circuit handed down a decision in March 2012 in Discount
Tobacco City & Lottery et.al. v. United States of America, which was a “mixed
bag” for restrictions on tobacco labeling and marketing. The U.S. Court of
Appeals for the D.C. Circuit handed down a decision in August 2012 in R.J.
Reynolds Tobacco Company et. al. v. FDA, which vacated the FDA’s graphic
warning labels rule. ANA filed amicus (friend of the court) briefs in both of the
tobacco cases, which are expected eventually to reach the U.S. Supreme Court.
7. Internet Piracy: Following on the heels of the backlash over congressional
attempts to crack down on Internet piracy through so-called SOPA and PIPA
legislation, ANA and the 4As put forward a Statement of Best Practices
concerning online piracy and counterfeiting. In our statement, we called on
marketers to insert language into media placement contracts and insertion orders
in order to prevent their ads from appearing on “rogue” websites dedicated to
copyright infringement.
All of these issues, along with a host of others, are discussed in detail in the
Compendium. As always, we post regular updates on these and any other important
advertising issues we are currently working on at http://www.ana.net/advocacy. The site
also contains a comprehensive tracking system of legislative, regulatory, and legal issues
facing our industry. If you have any questions, the DC office can be reached at 202296-1883. Individual staff members can be reached as follows:
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Dan Jaffe, Group Executive Vice President, Government Relations: djaffe@ana.net
Keith Scarborough, Senior Vice President, Government Relations: kscarborough@ana.net
David Buzby, Senior Manager, Government Relations: dbuzby@ana.net
Meghan Salome, Manager, Government Relations: msalome@ana.net
Andrew Howell, Administrative Assistant, Government Relations: ahowell@ana.net
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The 2012 Election and the 113th Congress
On November 6, 2012, President Obama was re-elected over former Massachusetts
Governor Mitt Romney. President Obama won roughly 50.6% of the popular vote to
Governor Romney’s 47.8%. The President received 332 Electoral College votes to
Governor Romney’s 206. By comparison, in 2008, President Obama won 365 electoral
votes and 53.6% of the popular vote.
This election was a historic one for a number of reasons:
•

President Obama’s second term will mark the first time the United States has
seen three two-term presidents in a row since the administrations of Thomas
Jefferson, James Madison, and James Monroe.
• President Obama’s re-election marks the first time since President Wilson’s reelection in 1916 that a U.S. President has been elected to a second term with a
smaller Electoral College victory than his first term. President Franklin Roosevelt
won a larger Electoral College victory in his second election than his first, but won
smaller electoral vote margins in his third and fourth elections.
• The 113th Senate will feature 20 women, the highest number of female senators
in U.S. history.
• In the 113th House of Representatives, a majority of the Democratic caucus will
be comprised of women and minorities.
Advertising played a large role in the 2012 election. As much as $6 billion dollars is
estimated to have been spent on political ads for the presidential and congressional
races in this election cycle according to the Center for Responsive Politics. More than 1
million TV ads for the presidential race aired. This was the first presidential race since
the Supreme Court’s Citizens United ruling, which allows almost unlimited spending by
individuals and corporations and also led to the creation of so-called Super PACs.
Despite this fact, the initial assessment is that Super PACs generally were not decisive in
any of the Senate races or for the presidency. However, candidate-generated
expenditures were very important in initially framing the key areas for debate in the
presidential race and in some Senate races, such as in Wisconsin.
Senate Races
The Democrats widened their margin of control in the U.S. Senate. Democrats won a
number of closely contested Senate races, including:
•
•
•

VA: Former Governor Tim Kaine was elected to the seat of retiring Senator Jim
Webb.
WI: Representative Tammy Baldwin was elected to the seat of retiring Senator
Herb Kohl.
MO: Senator Claire McCaskill was re-elected over Representative Todd Akin.
Senator McCaskill has been a key voice in urging caution on any new regulatory
actions for online behavioral advertising and food marketing.
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•
•
•
•
•
•
•

•

MT: Senator Jon Tester was re-elected over Representative Denny Rehberg.
ND: Heidi Heitkamp was elected to the seat of retiring Senator Kent Conrad.
OH: Senator Sherrod Brown was re-elected over Josh Mandel.
CT: Representative Chris Murphy was elected to the seat of retiring Senator Joe
Lieberman.
FL: Senator Bill Nelson was re-elected over Representative Connie Mack.
IN: Representative Joe Donnelly was elected to the seat of retiring Senator
Richard Lugar.
MA: Elizabeth Warren defeated Senator Scott Brown for re-election. Senator
Warren was actively involved in efforts to pass the Wall Street Reform Bill in 2010
and was a key player in establishing the Consumer Financial Protection Bureau
(CFPB). She supported proposals to increase substantially the enforcement and
penalty authority of the FTC that were eventually defeated.
ME: Former Governor Angus King (an independent) was elected to the seat of
retiring Senator Olympia Snowe and is expected to caucus with the Democrats.

Republican Deb Fischer defeated former Senator Bob Kerrey for the seat of retiring
Democratic Senator Ben Nelson.
A number of senators who have been supportive of our interests in the past were also reelected, including Amy Klobuchar (D-MN), Kirsten Gillibrand (D-NY), and Roger Wicker
(R-MS).
The makeup of the 113th Senate will be 55 Democrats (with two independent senators
who will caucus with the Democrats) and 45 Republicans, as compared to a 53-47
margin in the 112th Senate. The 55 seat majority in the Senate falls short of the 60
votes needed to block a filibuster, although there has been discussion about amending
the filibuster rules. This majority should, however, generally stand as a firewall against
any presidential veto overrides.
Senator Jim DeMint (R-SC) announced in December 2012 that he would resign from the
Senate to become the new president of the Heritage Foundation. Representative Tim
Scott (R-SC, 1) was appointed to fill the vacancy. Following the death of Senator Daniel
Inouye (D-HI) in December, Hawaii’s Lieutenant Governor, Brian Schatz, was appointed
to fill the seat. Senator John Kerry (D-MA) was nominated to replace retiring Secretary of
State Hillary Clinton. As his nomination has now been approved, a special election to fill
his seat will occur in the summer of 2012.
House Races
Democrats picked up 10 seats in the House of Representatives. There were a number of
close races in the House of Representatives, with the largest shake-up in House seats
seen in California. Among the most notable House races are:
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•

•

•
•

Representative Mary Bono Mack (R-CA, 36), the Chairman of the House Energy
and Commerce Subcommittee on Commerce, Trade, and Manufacturing lost her
bid for re-election to Democrat Raul Ruiz. She actively opposed stricter
regulations for online behavioral advertising and food marketing to children in
recent years.
Representative Ann Marie Buerkle (R-NY, 24) lost in a re-match with former
Democratic Representative Dan Maffei. Dan Maffei strongly opposed increased
FTC rulemaking authority in the Wall Street Reform Bill in 2010 that would have
adversely impacted the ad community.
Representative Pete Stark (D-CA, 15), the Ranking Member of the House Ways
and Means Subcommittee on Health, and the fifth most senior member of the
House, lost re-election to fellow Democrat Eric Swalwell.
Representative Howard Berman (D-CA, 30) the Ranking Member and Former
Chairman of the House Foreign Affairs Committee lost to fellow Democratic
Representative Brad Sherman in a member vs. member race as the result of
redistricting.

A number of key leaders in the House were re-elected, including: Ways and Means
Committee Chairman Dave Camp (R-MI, 4), Energy and Commerce Committee Chairman
Fred Upton (R-MI, 6), House Appropriations Committee Chairman Hal Rogers (R-KY, 5),
and Energy and Commerce Committee Ranking Member Henry Waxman (D-CA, 33).
Three special elections for House seats will need to occur in early 2013. Representative
Jesse Jackson, Jr. (D-IL, 2) announced his resignation in November. Representative Jo
Ann Emerson (R-MO, 8) announced that she will retire from Congress in order to become
the new President of the National Rural Electric Cooperative Association.
Congresswoman Emerson was a key player in supporting an Appropriations rider
mandating that the Interagency Working Group (IWG) report on food marketing meet a
cost/benefit test requirement. Further, Representative Tim Scott (R-SC, 1) has been
appointed by South Carolina Governor Nikki Haley to the seat held by Senator Jim
DeMint who announced in December that he will retire from the Senate.
The 113th Congress
A number of issues will continue to affect the advertising community in the next
Congress. It seems likely that major work will have to be done on deficit reduction and
reforming the tax code. Such actions could put us in the crosshairs. Online privacy will
remain a hot-button issue, and outreach to new members of Congress, as well as
returning members with whom we have established relationships, will be necessary. Food
marketing, particularly to children, may also come under attack, especially with rising
obesity rates.
Senator Inouye, who was both President Pro Tempore and Chairman of the Senate
Appropriations Committee, passed away in mid-December 2012. He was also second
Ranking Member on the Senate Commerce Committee, creating an extra vacancy on the
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committee. Senator Barbara Mikulski (D-MD) will take over the reins of the
Appropriations Committee in the 113th Congress. Senator Jay Rockefeller (D-WV) will
remain Chairman of the Senate Commerce Committee, although he has announced that
he will not seek re-election in 2014. Senator Richard Blumenthal (D-CT), who was active
on privacy issues as Attorney General of Connecticut, will join the Senate Commerce
Committee. Senator Tom Harkin (D-IA) will remain chairman of the Senate Health,
Education, Labor, and Pensions (HELP) Committee, and Senators Tammy Baldwin (DWI), Chris Murphy (D-CT), and Elizabeth Warren (D-MA) will also join the committee.
In the House, Representative Fred Upton (R-MI, 6) will remain Chairman of the Energy
and Commerce Committee and Representative Marsha Blackburn (R-TN, 7) will become
Vice-Chairman of the Committee. Both Representatives Upton and Blackburn have been
supportive of issues affecting the advertising community in the past. Representative Paul
Ryan (R-WI, 1) will continue to serve as Chairman of the House Budget Committee.
Representative Bob Goodlatte (R-VA, 6) will take over as Chairman of the Judiciary
Committee. Congressman Goodlatte was particularly supportive of ANA’s position on
ICANN’s new Top Level Domain expansion in the past. Representative Dave Camp (R-MI,
4) will continue as Chairman of the Ways and Means Committee.
“The Fiscal Cliff” and The Debt Ceiling
In August 2011, the Congress and the White House reached an agreement to raise the
country’s debt limit and avert a default by the U.S. government through the Budget
Control Act of 2011. The agreement required the formation of a “Super Committee”
consisting of six Senators and six Members of the House. The Super Committee was
tasked with finding $1.5 trillion in spending cuts over the next decade. Under the bill, if
no agreement was reached, the debt limit could be raised again, but would be matched
by across-the-board spending cuts (split evenly between domestic and defense spending)
taking effect in January 2013. The Super Committee failed to reach a consensus, and
automatic spending cuts (“sequestrations”) were slated to begin in early 2013.
The so-called “Bush Tax Cuts” that went into effect in 2001 and 2003 and were
extended for two years in December 2010, were set to expire at the end of December
2012. Additionally, the Payroll Tax Cut, which was a temporary measure included in the
American Recovery and Reinvestment Act of 2009 that was extended twice since
December 2010, was scheduled to expire at the end of this year. A number of other
temporary tax cuts also were supposed to expire, while estate taxes were slated to rise
steeply.
The combination of spending cuts and expirations of tax cuts and tax holidays were
referred to by policymakers and the media as “Taxmageddon” or “the Fiscal Cliff.” A
number of economists, including the Federal Reserve Chairman Ben Bernanke, warned
that a failure by the Congress to take action to avoid the so-called “Fiscal Cliff” could
roll back the moderate economic recovery seen so far and could potentially ignite a
“double-dip recession.”
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After weeks of contentious negotiations between the White House and Congress, a deal
was reached late on December 31, 2012, just hours before the country was set to “go
over the cliff.” The United States Senate approved the compromise legislation around
2:00 AM on January 1, 2013, just hours after the deadline expired, in an 89-8 vote. The
House of Representatives, which had threatened to amend the bill before passing it,
eventually passed the bill on January 1, 2013 at about 11:00 PM with a 257-167 vote.
Among the details of the compromise legislation are:
•
•
•
•
•
•
•
•
•

A permanent extension of the “Bush Tax Cuts” for individuals making less than
$400,000 per year and for joint filers making less than $450,000 per year with a
3.6% increase in taxes for individuals and joint filers above those amounts
An expiration of the 2% Payroll Tax Cut
An increase to 40% for the top rate on Estate Taxes, with the first $5 million
exempted for individual estates and first $10 million exempted for family estates
A one year extension of long term unemployment benefits
A two month delay of the across-the-board spending cuts (sequestrations)
A permanent “patch” to the Alternative Minimum Tax to account for inflation
A 5% increase (from 15% to 20%) on capital gains taxes for individuals earning
more than $400,000 per year and joint filers earning more than $450,000 per
year
A cap on the tax deductibility of mortgage interest for individuals earning more
than $250,000 per year and joint filers earning more than $300,000 per year
An extension of the current farm bill until September 30, 2013

On December 31, 2012, the Treasury Department also confirmed that the United States
had hit its debt ceiling of roughly $16.4 trillion. The Treasury Department has said that
it can use accounting maneuvers to avoid a default by the government on its debts for
about two months as it did in the summer of 2011. The credit rating agency Moody’s,
which changed its outlook on the credit rating of the United States to negative in August
2011 has warned that it may downgrade the country’s credit if a deal is not reached as
Standard and Poor’s did in 2011. Another credit rating agency, Fitch, which also
changed its outlook on U.S. credit to negative in 2011 has said it may also downgrade
the country’s credit if the debt ceiling is not raised.
The Continuing Budget Resolution (CR) passed in September 2012 to fund the
government expires on March 27, 2013. If neither a new CR nor a budget is passed
before March 27th, the federal government could be forced into a “shutdown.” In
addition, the automatic budget cuts (“sequester”) was pushed back for two months to
March 1st, meaning that debates on how to prevent these cuts are likely to occur.
In short, the 113th Congress has a number of serious fiscal issues to resolve in the first
three months of 2013. It is also likely that a major reform of the tax code will be looked
to as a measure for reducing the national deficit. The Republican-led House of
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Representatives, the Democratic majority in the Senate, and the President, have all
indicated that they are mostly unwilling to compromise further on fiscal issues. The first
quarter of 2013 will be a stressful one for Washington, and the situation could quickly
become legislatively perilous for the advertising community if ad tax deductibility is
threatened.
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ICANN Top Level Domain Expansion
Background
The Internet Corporation for Assigned Names and Numbers (ICANN) is an international
non-profit organization that operates the Internet Domain Name System under a contract
with the U.S. Department of Commerce’s National Telecommunications and Information
Administration (NTIA). In June 2011, ICANN’s Board of Directors approved a plan to
vastly expand the number of Top Level Domains (TLDs) on the Internet. Top Level
Domains are those that appear to the right of the dot in an Internet address (e.g. “.com,”
“.org,” and “.net”).
ANA sent letters to ICANN in 2008 and 2009 expressing our concerns with the proposed
program. A number of other Internet stakeholders also expressed their concerns to
ICANN in the months and years leading up to the program’s approval.
Following the ICANN Board’s approval of the expansion, ANA significantly ramped up our
efforts. We sent a letter to former ICANN CEO Rod Beckstrom detailing our concerns the
program would cost companies multi-millions of dollars to protect their brand names. In
addition, we noted an increased risk of consumer harm through confusion and increased
chances of cybersquatting, typosquatting, and phishing.
(http://www.ana.net/getfile/16597)
ANA organized the Coalition for Responsible Internet Domain Oversight (CRIDO), a
coalition of 181 national and international companies, associations, and groups which
sent a petition to the U.S. Department of Commerce on November 10, 2011, asking
DOC to use its best efforts to convince ICANN to delay the roll-out of the program.
(http://www.ana.net/getfile/16973) We mounted a large lobbying effort, meeting with the
DOC and a number of members of both the House of Representatives and the Senate.
We also worked extensively with the Federal Trade Commission, which has criticized the
program as “a disaster for both business and consumers” and has said it could create a
myriad of problems for law enforcement. (http://www.adweek.com/news/advertisingbranding/ftcs-leibowitz-criticizes-plan-add-top-level-domains-136975)
Our lobbying effort culminated with two hearings in December of 2011 before the
Senate Commerce Committee and the House Energy and Commerce Subcommittee on
Communications and Technology. Dan Jaffe of ANA’s Washington office testified on
behalf of ANA and CRIDO at both hearings.
The window for applications for new TLDs opened on January 13, 2012. ICANN set a
$185,000 filing fee, plus a $25,000 per year fee for those awarded applied-for TLDs.
TLD Holders are required to manage these new domains for no less than 10 years.
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NTIA Letter to ICANN
On January 3, 2012, Assistant Secretary of Commerce and NTIA Administrator Larry
Strickling sent a letter to ICANN urging it to take steps to minimize “the perception”
among stakeholders that they would need to register for new TLDs defensively and to reevaluate the need for further consumer and business protections in the program.
Strickling wrote, “We think, and I am sure ICANN and its stakeholders would agree, that
it would not be healthy for the expansion program if a large number of companies file
defensive top-level applications when they have no interest in operating a registry.”
(http://www.icann.org/en/news/correspondence/strickling-to-crocker-03jan12-en)
ANA sent a letter to Assistant Secretary Strickling on January 9th, which noted the
concerns raised by a number of members of Congress, the FTC, and international
organizations and urged NTIA to exert greater leverage over ICANN by setting specific
benchmarks for ICANN to meet. (http://www.ana.net/getfile/17137)
The “Do Not Sell” List
Before the opening of the application window in January 2012, ANA proposed to ICANN
the creation of a temporary “Do Not Sell” list for TLD strings, in order to alleviate brand
holders concerns about defensive registrations at the Top Level. Under this system, Nongovernmental Organizations (NGOs), Inter-governmental Organizations (IGOs), and
commercial brand holders would have been allowed to register their brands temporarily,
without cost, on a list maintained by ICANN during the first round of applications. We
proposed that this option be enacted as a part of the batching process (the processing of
a designated number of TLDs at one time) ICANN had stated would be necessary during
the roll-out of new Top Level Domains. (http://www.ana.net/content/show/id/icann-letter010912)
Defensive Registration Comments
In February 2012, ICANN solicited public comments on the “perception” that
organizations might need to file for trademarks defensively. ANA and CRIDO filed
comments, arguing that the need for defensive registrations was not just a perception,
but a necessity for many brand holders who do not believe current protections in the new
program are sufficient. In our comments, we again championed the introduction of a “Do
Not Sell” list to alleviate the defensive registration issue.
(http://forum.icann.org/lists/newgtlds-defensive-applications/msg00034.html) A number
of other entities filed and expressed their concerns, as well as proposing changes to the
existent trademark protections.
ICANN 43 Costa Rica Meeting
In March, ICANN held its meeting of stakeholders in San Jose, Costa Rica. The gTLD
Program and batching of new TLDs were leading topics of discussion. Judy Harris, a
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partner at the Reed Smith law firm, attended on behalf of ANA and CRIDO. She
participated in a panel discussion, “Defensive Applications for New gTLD,” along with a
number of other stakeholders. In that discussion, she pushed again for the “Do Not Sell”
approach.
NTIA IANA RFP Cancellation
On March 10, 2012, NTIA cancelled the Request for Proposal (RFP) for bids on the
Internet Assigned Numbers Authority (IANA) Contract. This is the contract between
ICANN and the Department of Commerce that gives ICANN the authority to run the
Internet Domain Name System. NTIA’s new RFP had called for strengthened conflict of
interest policies and increased transparency and accountability mechanisms. NTIA said
at the time that no applications had met its requirements. At the time of the
cancellation, ICANN was the only applicant (http://www.ntia.doc.gov/otherpublication/2012/notice-internet-assigned-numbers-authority-iana-functions-requestproposal-rf).
After issuing a new RFP, NTIA ultimately awarded the new IANA contract to ICANN for a
period of three years with two two-year options to extend their oversight and management
role of Top Level Domains (http://ntia.doc.gov/press-release/2012/commerce-departmentawards-contract-management-key-internet-functions-icann). ANA was pleased with the
increased oversight functions and strengthened conflicts of interest policies in the new
contract. However, ANA believed that the contract should have been extended for a
shorter period of time, given the enormous impending expansion of the TLD universe.
ICANN’s New gTLD Committee
In response to widespread concerns voiced by ANA, CRIDO, and other stakeholders about
conflict of interest issues concerning ICANN’s board members in regard to the new gTLD
program, the ICANN Board voted on April 10, 2012 to create a New gTLD Program
Committee (http://www.icann.org/en/groups/board/documents/prelim-report-new-gtld10apr12-en.htm#1). This committee is comprised of those board members who it is
claimed have no conflicts of interest with the new TLDs, and it has been granted the
power “to exercise all Board-level authority for any and all issues that may arise relating
to the New gTLD Program.”
The same day, the Board adopted a resolution rejecting the “Do Not Sell” proposal for
Top Level Domains, along with other proposals for more protections at the top level. The
Board’s stated rationale for doing so was that it was too late in the application process to
alter the protections and that the protections already in place were the result of a long
process of stakeholder input. The Board directed the ICANN staff to re-examine whether
further protections may be needed at the second level.
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Top Level Domain Application System (TAS) Glitch
On April 12th, ICANN announced a sudden suspension of the TLD application system,
which it blamed on a “glitch.” ICANN later disclosed that under certain circumstances,
users who had previously deleted files were able to view other users’ usernames, as well
as the names of other users’ uploaded files. ICANN’s Chief Security Officer, Jeff Moss,
stated in a video released by ICANN that no contents of files were seen.
ANA sent a letter to then ICANN CEO Rod Beckstrom on April 25th asking ICANN for a
more detailed explanation of the glitch and calling for an independent investigation into
the causes of the problem (http://www.ana.net/getfile/17482). We also sent a letter to
NTIA asking it to assert oversight of ICANN via the Affirmation of Commitments
(http://www.ana.net/getfile/17483).
The TAS was ultimately down for 18 days.
The Reveal
Due to the TAS Glitch, the Reveal Day of the new applied-for TLDs was pushed back
until June 13, 2012. Ultimately, ICANN revealed that there were 1,930 applications for
new TLDs. At a press conference held on Reveal Day, then-CEO Rod Beckstrom said that
as many as 1,000 new TLDs could be deposited into the Internet root within a year.
Of the new TLD names applied for, 230 were applied for by at least two different
entities. Those names applied for by more than one entity could go to auctions,
potentially resulting in expenses well above the application fees.
Another “glitch” occurred shortly after the unveiling of new TLDs. ICANN announced on
June 14th that it was temporarily removing application details from its site, as it had
been discovered that the postal addresses of many of the contacts for the applications
had been inadvertently made available.
ICANN 44 Prague Meeting
In June, ICANN convened its second meeting of the year in Prague, shortly after the rollout of new TLDs. Amy Mushahwar of Reed Smith attended on behalf of ANA and CRIDO.
While there, she met briefly with Fadi Chehadé, ICANN’s incoming CEO and discussed
potential trademark holder and consumer protections in the new domain system.
Digital Archery
ICANN had originally stated that it would only be able to process 500 applications at a
time and would, thus, have to process new TLD strings in batches. In order to determine
the batching order, TLD applicants were to participate in a system known as “digital
archery.” Under that system, an applicant would indicate a preferred batch. The
applicant would then choose a date and time and attempt to login and send a “digital
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message” to the system as close as possible to that selected date and time
(http://www.icann.org/en/groups/board/documents/resolutions-28mar12-en.htm).
Because most applicants would want to be batched early in the process, numerous
websites emerged claiming to be able to help applicants make it into the first round for a
hefty price. Problems were reported with the fairness and accuracy of the digital archery
system by applicants. ICANN ultimately suspended the system indefinitely, saying
“applicants have reported that the timestamp system returns unexpected results
depending on circumstances. Independent analysis also confirmed the variances, some
as a result of network latency, and others as a result of how the timestamp system
responds under differing circumstances.”
Public Comments
Beginning with the reveal of applications on June 13th, ICANN opened a public comment
period for TLD applications. Comments are made by creating a username on the ICANN
Application Comments Forum (https://gtldcomment.icann.org/commentsfeedback/applicationcomment/login). As of this writing, more than 6,000 comments have
been filed. Comments can be directed to one of ICANN’s Evaluation Panels, can be filed
on objection grounds, or can be filed as “other.” ICANN has said those comments
directed to an Evaluation Panel and filed before the closing of the comment period will
be forwarded to the panel for use in the evaluation process. Those filed under one of the
four objection grounds (legal rights, string confusion, limited public interest, and
community) will not be treated as formal objections. However, those planning to file
formal objections may use this forum to preview formal objections.
The comment window was originally scheduled to close on August 12th, 60 days after the
reveal of the TLD applications. ANA sent a letter to ICANN urging an extension of the
comment window. In our letter we noted that there were far more applications than
ICANN had originally predicted and that the Governmental Advisory Committee (GAC)
had recently extended its own Early Warning Process.
(http://www.ana.net/getfile/17820). ICANN announced on August 10th that it would
extend the comment period for 45 days to September 26th.
Formal Objections
The process of filing formal objections began on the day applied-for TLDs were revealed
and will continue for seven months after the roll-out day. These objections can be filed
by any person or entity with standing to do so and will be filed with one of ICANN’s
Dispute Resolution Service Providers (DSRP).
As noted, there are four grounds for filing a formal objection: string confusion, legal
rights, limited public interest, and community. String confusion objections are for those
applied-for TLDs that are confusingly similar to an existent TLD or a new applied-for
TLD. Legal rights objections are for those strings applied for that violate the legal rights
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of an objector. Limited public interest objections are intended for those strings that,
according to ICANN, “go against generally accepted legal norms of morality and public
order that are recognized under principles of international law.” Community objections
are intended for those strings in which there is significant objection from the community
that the proposed TLD string is targeting.
Standing to file these objections is limited. For “string confusion” one must be an
existent TLD operator or a TLD applicant in the same application round. For “legal
rights,” an objector must hold legal rights associated with an applied-for string.
Objections based on “limited public interest” can technically be filed by anyone, but
ICANN has announced that such objections will be subject to “a ‘quick look’ review to
filter out frivolous or abusive objections.” Community objections must be filed by “an
established institution associated with a clearly defined community.”
There are fees associated with filing a formal objection that vary depending on the
DSRP. Formal objections are limited to 5,000 words or 20 pages. Applicants for those
gTLDs which have formal objections filed against them will be notified and given 30 days
to respond. Those failing to respond will automatically lose objections. For more
information on this process, visit the ICANN website at
http://newgtlds.icann.org/en/program-status/objection-dispute-resolution.
September 27th Letter to NTIA
On September 27th, ANA sent a letter to NTIA calling for a Do-Not-Sell approach to be
pursued on the second level. (http://wwww.ana.net/getfile/17948). In our letter, we
encouraged NTIA to pursue the issue at their upcoming ICANN meeting in Toronto. We
noted a growing consensus within the business community for some form of block list in
order to protect against defensive registrations in the impending TLD expansion. The
letter strongly stated that a TLD-by-TLD approach was insufficient and an across-theboard approach for protection of consumers and brandholders alike was needed.
ICANN 45 Toronto Meeting
In October, Dan Jaffe of ANA and Amy Mushahwar of Reed Smith attended the ICANN
meeting in Toronto. While at the meeting, they, along with a number of company
representatives, had a long meeting with ICANN’s new CEO Fadi Chehadé. The new CEO
was receptive to concerns expressed by ANA and members of CRIDO, but he also said he
believed it was important to begin rolling out new TLDs shortly after ICANN’s April 2013
meeting in Beijing.
The Business Constituency (BC), as well as the Intellectual Property Constituency (IPC)
within ICANN, agreed to eight enhanced Rights Protections Measures (RPMs) for new
TLDs at ICANN’s October meeting in Toronto (http://newgtlds.icann.org/en/programstatus/correspondence/metalitz-to-pritz-17oct12-en.pdf). Among the most important of
these proposals was the implementation of a Limited Preventative Registration (LPR)
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Mechanism to allow trademark holders to prevent registration of their trademarks at the
second level across all registries for a reasonable fee. ANA wrote to Fadi Chehadé shortly
after the Toronto meeting expressing support for these eight new RPMs, and in
particular, the LPR.
ICANN “Strawman” Proposal
Following the Toronto meeting, ICANN conducted a group of stakeholder meetings to
discuss enhanced trademark protections in the Trademark Clearinghouse for new gTLDS,
including the IPC/BC proposals. Following these discussions, ICANN released a
“Strawman” Proposal for comment.
The Strawman Proposal allows for a 30-day sunrise period for new TLDs, an extension of
the Trademark Claims period for new TLDs to 90 days, a “Claims 2” period that rights
holders may participate in for a fee, and an allowance for rights holders to submit
domain names found to have been previously registered for abusive purposes and have
those strings associated with trademarks registered with the Trademark Clearinghouse.
Notably, the Strawman Proposal does not include the Limited Preventative Registration
(LPR) mechanism contained in the IPC/BC proposals. Within this same comment period,
however, ICANN allowed for comments on the LPR proposal.
ANA wrote to ICANN asking for an extension of the comment period
(http://forum.icann.org/lists/tmch-strawman/pdfMYNZdfS8eq.pdf). In this letter, we
stated that the comment period was not long enough to elicit meaningful response,
especially with the holiday season occurring in the middle of it. We successfully got the
comment period extended until January 15, 2013 and the reply comment deadline
extended to February 5, 2013.
ANA filed comments on the Strawman Proposal and LPR on January 15, 2013
(http://www.ana.net/getfile/18223). ANA also strongly encouraged its member companies
and members of CRIDO to submit comments. Our comments detailed the necessity of
protecting brand holders and their interests and also noted that there are provisions built
into these proposals to protect the interests of those who have legitimate rights to a
name which is a registered trademark of another entity. In total, more than 60 comments
were filed in support of the proposals, and more than 20 were filed in opposition to some
or all of the proposals (http://forum.icann.org/lists/tmch-strawman/).
New gTLD Prioritization “Raffle”
ICANN announced in November that it would hold a “raffle” to determine the order in
which new TLDs would be processed. Tickets were $100 each. Applications for
Internationalized Domains Names (IDNs) for which tickets had been purchased were
drawn first. In order to comply with California state law, the proceeds from the drawing
will go to three charities. The results of the drawing can be viewed at
http://newgtlds.icann.org/en/watchthedraw. More than 1700 of the 1914 applicants for
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new TLDs bought a lottery ticket according to The Register
(http://www.theregister.co.uk/2012/12/19/catholic_church_first_for_icann_top_level_do
main_registration). Among the first applications drawn that were non IDNs were:
.CAREER, .BUY, .CITY, .CHURCH, and .GREEN.
Governmental Advisory Committee (GAC) Early Warnings
In November, the Governmental Advisory Committee released its list of early warnings.
Those applied-for names in the early warning list are names for which the GAC has
expressed concerns, but the list does not serve as formal objections to any of the strings.
The list of early warnings is available at
https://gacweb.icann.org/display/gacweb/GAC+Early+Warnings.
Outlook for 2013
ANA will continue to be active on this issue. ANA will also continue to engage with
ICANN, NTIA, and the Congress to ensure sufficient trademark protections for brand
owners exist in the new system.

2012 Compendium of Legislative, Regulatory, and Legal Issues

19

Online Privacy/Online Behavioral Advertising (OBA)
Background
The Internet provides consumers with a vast amount of free services and content
primarily funded by advertising. Online Behavioral Advertising involves the anonymous
tracking of a user’s web browsing history in order to serve the user ads tailored to his or
her interests. This type of tailored advertising is carried out through the use of a cookie,
which is a small text file stored in the cache of a web browser.
OBA has enormous benefits for both consumers and advertisers. Consumers are more
likely to see advertisements of interest to them. Advertisers also can more effectively and
efficiently reach potential customers. However, this practice has been the source of
expressions of privacy concerns in recent years by some members of Congress, federal
regulators, and consumer groups.
In 2009, the FTC called on industry to provide increased transparency concerning OBA
practices and to give consumers meaningful opt-out choices. In conjunction with sister
associations, ANA released the Principles for Online Behavioral Advertising
(http://www.ana.net/advocacy/getfile/15279). In October 2010, a Self-Regulatory
Program for Online Behavioral Advertising was launched by ANA and its industry partners
(the DMA, IAB, 4As, and AAF) in the Digital Advertising Alliance (DAA). Despite
significant self-regulatory progress, there remain calls for stricter regulations in the
Congress, federal regulatory agencies, state governments, and governments of other
countries.
FTC Principles
The FTC released guidelines calling for industry self-regulation of OBA in November
2007. Specifically, the FTC said advertisers should: provide adequate notice of data
collection for advertising purposes, store collected data in a secure manner, keep
collected data for a limited amount of time, and obtain an individual’s opt-in consent
before the collection of sensitive data. (http://www.ftc.gov/opa/2007/12.shtm).
ANA, along with others, filed comments on the original guidelines, urging the FTC to
more clearly differentiate between personally identifiable information and anonymous
collected data (http://www.ana.net/getfile/1364). The FTC released updated guidelines in
February 2009 (http://www.ftc.gov/os/2009/02/P085400_behavadreport.pdf).
Self-Regulatory Program for Online Behavioral Advertising
Building on the release of the Self-Regulatory Principles for OBA, the Digital Advertising
Alliance launched the Self-Regulatory Program for OBA in October 2010
(http://www.aboutads.info). The AAF has now joined as a Board member of DAA.
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Advertisements from participating companies display an icon that informs viewers they
are seeing an ad served to them based on OBA. If viewers click on the icon, they are
taken to the DAA’s website where they are able to access information about OBA and
opt-out of further behavioral advertising from any or all companies participating in the
DAA program. Enforcement of the program is administered by the Council of Better
Business Bureaus (CBBB) and DMA. In its short time in existence, the DAA’s icon has
been placed trillions of times, and a large number of advertisers are now participating
members. A strong and robust self-regulatory program remains the best hope for
preventing overly restrictive legislation in this area.
Privacy Reports
In December 2010, the FTC published a comprehensive privacy report, “Protecting
Consumer Privacy in an Era of Rapid Change”
(http://www.ftc.gov/os/2010/12/101201privacyreport.pdf). In that report, the FTC called
for a “Do Not Track” mechanism to allow consumers to opt-out of data collection for
advertising purposes. The report criticized industry for not moving quickly enough and
called for industry to develop “robust, enforceable self-regulation.” ANA and other DAA
members filed comments on the report in February 2011
(http://www.ana.net/advocacy/content/show/id/21058).
The Department of Commerce (DOC) also released a green paper on consumer privacy in
December 2010, “Commercial Data Privacy and Innovation in the Internet Economy: A
Dynamic Policy Framework” (http://www.ntia.doc.gov/report/2010/commercial-dataprivacy-and-innovation-internet-economy-dynamic-policy-framework). The DOC did not
recommend “Do Not Track,” but did call for “voluntary, enforceable privacy codes of
conduct” based on “fair information practices.” Comments were also filed on the DOC’s
Green Paper (http://www.ana.net/content/show/id/20957).
In March 2012, the FTC released a major privacy report, “Protecting Consumer Privacy
in an Era of Rapid Change: Recommendations for Businesses and Policymakers”
(http://ftc.gov/os/2012/03/120326privacyreport.pdf). The report reiterated the FTC’s
previously stated principles of “privacy by design,” clear choices for consumers to optout of data collection, and greater transparency about how collected data is used.
Legislation was recommended in the report to allow consumers the right to access data
held by data brokers. It also recommended the creation of a central website where
consumers would be able to access such information.
At a press conference discussing the release of the final report, Chairman Leibowitz said
that in the arena of online privacy, the FTC was “not trying to build a stoplight, but
simply trying to examine the traffic conditions.” Leibowitz noted the efforts of the DAA,
saying it had made great strides in a short period of time. He also expressed confidence
that some sort of “Do Not Track” mechanism would be in place by year’s end.
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White House “Privacy Bill of Rights”
In February 2012, the Obama Administration announced its support for a consumer
“privacy bill of rights” in its own report, “Consumer Data Privacy in a Networked World:
A Framework for Protecting Privacy and Promoting Innovation in the Global Digital
Economy” (http://www.whitehouse.gov/sites/default/files/privacy-final.pdf). Seven basic
principles were outlined in the White House’s report: individual control, transparency,
respect for context, security of data collected, consumer access to data collected and the
ability to correct inaccuracies, focused collection, and accountability.
The work of the DAA was noted by the White House. The DAA promised to honor the optout requests of consumers and pledged to work with browser companies in improving
consumers’ opt-out choices.
Congressional Activity
In 2011, a number of bills were introduced in the Congress in regard to privacy. Four
bills were introduced in the House of Representatives that year, and two were introduced
in the Senate. These bills had bipartisan sponsorship by several congressional members.
Also in 2011, Congresswoman Mary Bono Mack (R-CA), the chairman of the House
Energy and Commerce Subcommittee on Commerce, Manufacturing, and Trade, held a
series of hearings on privacy.
The Congress continued to focus on this issue in 2012. In March, the Bipartisan
Congressional Privacy Caucus hosted a briefing on Capitol Hill to discuss the status of
the Do Not Track Kids Online Act (H.R. 1895) introduced in 2011 by the co-chairs of
the Privacy Caucus, Representative Ed Markey (D-MA) and Representative Joe Barton (RTX). Speakers at the briefing included the actor and television host Nick Cannon, as well
as American University Communications Professor Kathryn Montgomery, a longtime
advocate of increased privacy protections. At that briefing, both Markey and Barton
suggested that their bill might be marked up by the end of 2012.
In late March, the House Energy and Commerce Subcommittee on Commerce,
Manufacturing, and Trade held a hearing on the Administration’s privacy proposals. At
that hearing, the FTC noted it was in support of voluntary, self-regulatory efforts. Both
the FTC and NTIA stated at the hearing that any legislation in this area should establish
only baseline principles for privacy. Congressman Markey reiterated his support for
different rules for children under 15 at the hearing.
On May 9th, the Senate Commerce Committee held a hearing on the privacy reports of
both the White House and the FTC. Positive statements about the DAA’s efforts were
made again by the FTC. However, both Chairman Rockefeller of the Senate Commerce,
Science, and Transportation Committee and Chairman Leibowitz expressed the sentiment
that a “Do Not Track” system should mean “Do Not Collect.” Chairman Rockefeller
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strongly questioned whether self-regulation in this area could ever be sufficiently
protective.
The Senate Commerce Committee held another privacy hearing on June 28th. ANA
President and CEO Bob Liodice testified at that hearing on behalf of the Digital
Advertising Alliance, describing DAA’s accomplishments and its constant efforts to
enhance and improve the self-regulatory program. (http://www.ana.net/getfile/17771)
Chairman Rockefeller focused heavily again on his belief that “Do Not Track” should
mean no collection at all. Bob Liodice sent a follow-up letter to Chairman Rockfeller in
August, clarifying some of his testimony at the hearing explaining how a “Do Not
Collect” approach could not work without jeopardizing both consumer and industry
interests and undermining cybersecurity. (http://www.ana.net/getfile/17943)
While there was no definitive action on privacy in the 112th Congress, concerted efforts
to push broad legislation will almost certainly spill over into the 113th Congress.
State Activity
There have been efforts in the last few years to introduce privacy regulations at the state
level. For example, in 2011, ANA filed comments on a bill in the California State Senate
that would have created a “Do Not Track” system at the state level
(http://www.ana.net/getfile/16350). In recent months, the Attorney General of California
has stated that she will make efforts to strongly enforce digital privacy laws in the state
(http://www.pcworld.com/businesscenter/article/259534/california_to_get_tough_on_beh
alf_of_online_privacy.html). In addition, Maryland Attorney General Doug Gansler, the
president of the National Association of Attorneys General (NAAG), was quoted as stating
that he will make Internet privacy a top priority of NAAG during his leadership
(http://somd.com/news/headlines/2012/15750.shtml).
ANA is concerned that any state-by-state rules for a global practice like OBA will make
compliance very difficult, as multiple privacy regimes will create a checkerboard of
regulations with varying standards.
Browser Do-Not-Track Issues
In May 2012, Microsoft announced that its new version of Internet Explorer (IE 10)
would have Do-Not-Track enabled by default. Instead of an opt-out system, like that of
the DAA, Microsoft would be adopting an opt-in standard for OBA. ANA, along with a
number of other associations believe this move could be extraordinarily harmful to the
advertising community and the future of the free Internet. ANA’s Board of Directors sent
a letter to Microsoft CEO Steve Ballmer, Microsoft Senior Vice President and General
Counsel Brad Smith, and Microsoft Chief Research and Strategy Officer Craig Mundie,
detailing concerns with Microsoft’s new approach. The letter is available at
http://www.ana.net/content/show/id/analetter-microsoft. The letter describes ANA’s
concerns about the adverse effects of Microsoft’s proposed actions on consumers and the
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Internet community, and it also asked for a face-to-face dialogue with Microsoft to
discuss the issue.
ANA is also following Do-Not-Track browser issues that are currently being considered by
the World Wide Web Consortium (W3C). The W3C is an international organization that
sets standards for the World Wide Web such as web programming language standards
like HTML. In recent months, the W3C has been suggesting that it may attempt to
establish a Do-Not-Track standard. The Digital Advertising Alliance sent the W3C a letter
ahead of their meeting in Amsterdam in October (http://www.aboutads.info/blog/pressrelease-daa-issues-open-letter-w3c-actions-working-group-threaten-ad-supportedinternet). Keith Scarborough of ANA’s Washington office represented ANA at the W3C
meeting in Amsterdam.
Mobile Privacy
In September 2012, Congressman Markey released the Mobile Device Privacy Act. This
bill requires mobile companies to inform consumers about monitoring software on
phones, how data is collected through such software, how data collected will be used,
and how consumers can disable further tracking. Privacy in the mobile app area is
becoming an area of increased focus, and bills similar to this one will likely reappear in
the next Congress.
Outlook for 2013
We expect this issue to remain very active in 2013 and throughout the next Congress.
Issues regarding Internet privacy are becoming an area of great concern for a number of
consumers and regulators. Regulatory action in this area enjoys support from some
important congressional leaders on both sides of the aisle. In addition, the new privacy
regulations in the EU will create increased pressure on the US government to act on this
issue (http://ec.europa.eu/information_society/policy/ecomm/doc/library/public_consult
/data_breach/ePrivacy_databreach_consultation.pdf). We will continue to monitor this
issue closely. We will also continue to encourage all of ANA’s membership to participate
in the DAA’s self-regulatory program, as this may be the only way to avoid overly
restrictive regulations.
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Food Advertising
Background
The food, beverage, and restaurant industries have been under increasing pressure in
recent years, in response to the obesity epidemic in the United States. The creation of
First Lady Michelle Obama’s “Let’s Move” campaign, launched to foster the laudable
goal of curtailing the rising rates of obesity among America’s youth, demonstrates the
Obama Administration’s strong desire to make this issue a key area of focus.
In the last few years, bills restricting food and beverage advertising to children have been
introduced, including: two in the U.S. House of Representatives, one in the Nebraska
Legislature, and several in the New York State Assembly. None of these bills have been
passed into law, and the bill in Nebraska was defeated in a committee vote in 2011.
Also, food advertisers faced a major fight against overly restrictive standards for food and
beverage marketing to children under 18 years of age from the Interagency Working
Group (IWG) comprised of the Centers for Disease Control (CDC), Food and Drug
Administration (FDA), Federal Trade Commission (FTC), and US Department of
Agriculture (USDA).
The Interagency Working Group
The Omnibus Appropriations Act of 2009 called for the establishment of an Interagency
Working Group (composed of the CDC, the FDA, the FTC, and the USDA) to carry out a
study and provide subsequent recommendations on food marketing to children and
teenagers. The IWG’s preliminary report was released in April 2011 and contained
sweeping restrictive proposals that were labeled as “voluntary.” If fully implemented,
these restrictions would not have allowed the advertisement of any food or beverage to
children under 18 unless it met unprecedented and highly restrictive guidelines for fat,
sugar, and sodium. The restrictions would also have covered twenty types of advertising,
including: word-of-mouth, sponsorships, philanthropic activities, and a catch-all “other”
category. Because these proposals were predicated on the necessity of protecting
children’s health, ANA and other groups found the “voluntary” label merely a mask for
backdoor regulation.
ANA partnered with sister associations and member companies to form the Sensible
Food Policy Coalition (SFPC) in response to these proposals. The SFPC released a report
demonstrating that if the proposals were fully implemented and complied with, 88 of the
100 most commonly consumed foods in the U.S. (including whole wheat bread, 2%
milk, low-fat yogurt, and canned vegetables) would fail to meet the IWG’s overly rigid
nutrition standards. The Coalition also released an economic analysis that demonstrated
the substantial negative impacts the proposals would have on jobs and sales if enacted.
ANA, in conjunction with the coalition, met with a number of Hill offices and engaged in
a large PR effort to highlight the adverse impacts of the proposals. Dan Jaffe of ANA’s
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Washington office testified at a hearing on this issue before two subcommittees of the
House Energy and Commerce Committee. Along with coalition partners, we also worked
extensively with the Appropriations Committees of both the House and Senate to urge
them to block the four agencies from releasing a final report without performing a
detailed cost-benefit analysis, as required by Executive Order 13563. Ultimately, as part
of the final 2012 appropriations bill passed in December 2011 (the 2012 Consolidated
Appropriations Act), the FTC is prohibited from using any funds to publish a final report
without first performing a cost-benefit analysis.
At a hearing before the House Appropriations Committee in March 2012, FTC Chairman
Jon Leibowitz stated that while the FTC still considered food marketing and childhood
obesity to be priorities, it was “time to move on” from the IWG proposals.
In September, the Congress passed a Continuing Resolution (CR) to fund the government
through March 27, 2013 (H.J.Res.117). The language of the CR prohibits the use of
federal funds for any project for which funds were unavailable in 2012. This will prohibit
the FTC from publishing a final report without undertaking a cost-benefit analysis, at
least through March 27, 2013. The CR passed the House of Representatives by a 32991 vote and passed the Senate on a 62-30 vote.
CFBAI
The most powerful self-regulatory approach to the food marketing issue is the Children’s
Food and Beverage Advertising Initiative (CFBAI), launched by the Council of Better
Business Bureaus (CBBB) in 2006. Under the original initiative, participants were
required to direct at least 50 percent of food and beverage advertisements directed
toward children to foods and beverages that were healthier or “better for you.” Foods and
beverages labeled as “better for you” were supposed to meet established government and
scientific standards as established by the FDA and USDA. In addition, participants
agreed to reduce the licensing of third party characters promoting foods and not to use
product placement of foods and beverages in programs directed to children under 12.
The CFBAI program participants also pledged not to advertise foods and beverages in
elementary schools.
CFBAI standards have been revamped twice in recent years. In January 2010, the
initiative was expanded to include advertising in child-directed video games, cell phone
ads targeting children, and word-of-mouth advertising. Participants also were required,
starting in January 2010, to assure that 100 percent of their food and beverage
advertisements to children 12 and under would be for healthier products. In July 2011,
CFBAI began requiring its participants to use uniform nutrition standards for advertising
food and beverage products to children with limits on sugar, saturated fats, and sodium
varying for different categories of food. These standards were supposed to be fully
implemented by participating companies by December 31, 2013.
(http://www.bbb.org/us/storage/16/documents/cfbai/CFBAI-Category-Specific-UniformNutrition-Criteria.pdf)
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Seventeen companies currently participate in CFBAI, and those companies represent
roughly 80 percent of the food and beverage advertisements seen on children’s
programming in the United States. In September 2011, HHS Secretary Sebelius, USDA
Secretary Tom Vilsack, and FTC Chairman Jon Leibowitz sent a letter to Congressman
Fred Upton (R-MI) in which they positively noted the CFBAI changes. They indicated
those changes would be taken into account before any final recommendations would be
issued by the Interagency Working Group.
New Studies
On May 8, 2012, the U.S. Institute of Medicine (IOM) released a new report calling for
congressionally mandated nutrition standards on all foods marketed to children 17 and
under unless “substantial improvements” to companies’ marketing practices are made in
the next two years. Separately, the report proposed that the imposition of a new sugar tax
on sweetened beverages would be a worthwhile initiative for policymakers to pursue.
(https://download.nap.edu/catalog.php?record_id=13275)
In June 2012, The Bipartisan Policy Center released a report calling obesity the most
urgent public health problem in the United States. This report calls for uniform nutrition
standards for foods labeled “better for you.” (http://bipartisanpolicy.org/library/lotstolose)
Additionally, there have been numerous articles and opinion pieces in major newspapers
in the last year concerning obesity and claiming that food marketing is a major culprit in
these developments. Likewise, a documentary, “Weight of the Nation,” premiered on
HBO in May 2012 detailing the obesity problem in the United States and the policy
debates surrounding it. (http://theweightofthenation.hbo.com/) Dan Jaffe was one of
many experts in this area who spoke on the issue during this programming.
Also, a recent study on obesity projected that by 2030, obesity rates in the United States
will skyrocket, with thirteen states projected to have obesity rates above 60% by the year
2030. (http://www.usatoday.com/news/nation/story/2012/09/18/state-obesity-ratescould-skyrocket-by-2030/57799906/1)
Walt Disney Nutrition Standards
On June 5, 2012, the Walt Disney Company announced updated nutrition requirements
for foods advertised on all of its child-focused media outlets. Similar to the ten groups of
foods found in the revised CFBAI nutrition standards, Disney’s standards divide foods
into 17 groups: complete meal, mini meal, breakfast meal, main dish, side dish, shaped
prepared nuggets and meatballs, sausages and hot dogs, cooked, cured, and sliced, raw
and cooked, breakfast cereal, sandwich bread, cheese, yogurt or yogurt-based drinks,
snacks, milk/dairy, juices, and water/water-based. Each group has varying serving sizes,
as well as varying permitted levels of calories, sodium, sugar, and saturated fats. These
standards will be fully implemented by 2015.
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(http://cdn.media.thewaltdisneycompany.com/cdnmedia/photos/corporatecitizenship/prog
rams/NGexternal8_8_12.pdf)
FTC Study on Food Advertising
In December 2012, the FTC released an updated report on food and beverage marketing
directed to children (http://www.ftc.gov/os/2012/12/121221foodmarketingreport.pdf).
This report found that overall food advertising expenditures directed to children were
down 19.5% since 2006. The report did note, however, that food companies had
increased spending on marketing to children and teens in the online and mobile spheres.
The report also said that the nutritional profile of foods has been improved by many food
companies since 2009. In addition, the report positively noted the efforts made by
CFBAI, but said that there is still room for further improvement.
Outlook for 2013
We expect this issue to remain highly active. While restrictions have been placed on
publication of a final IWG Report by the Continuing Resolution at least through March, it
is likely that this debate could reignite again shortly thereafter. Obesity rates, particularly
among children, continue to be spotlighted as a leading public health crisis among many
in the medical and policy communities. As long as this situation continues, there will be
substantial pressure placed on advertisers. ANA will continue to work with industry
partners to help develop effective self-regulatory efforts in this arena and work to inform
policymakers of our efforts.
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Legal Developments
Background
In 1976, in Virginia State Pharmacy Board v. Virginia Citizens Consumer Council, the
U.S. Supreme Court for the first time concluded that advertising was protected under the
First Amendment to the U.S. Constitution. Over the next 36 years, the U.S. Supreme
Court has developed a First Amendment doctrine to analyze the validity of restrictions on
commercial speech. This doctrine, first set forth in the Court’s landmark Central Hudson
decision in 1980, has been strengthened and further developed in numerous subsequent
cases. In 2003’s Western States case, for example, the Court held that any restrictions
on speech must be a “last – not first – resort.”
Recently Decided and Pending Cases
Indecency
FCC v. Fox Television Stations
This case stemmed from instances of “fleeting expletives” that were aired on broadcast
television in 2002 and 2003. Traditionally, and under the policy in force when the
broadcasts aired, the Federal Communications Commission fined broadcasters only for
repeated indecency violations, a policy adopted after the Supreme Court’s landmark
Pacifica case (the so-called “seven dirty words” case). However, in 2004, the FCC
changed its policy, making any broadcast of an expletive, even if inadvertent, a violation
of its indecency rules. The FCC then proceeded to levy substantial fines against the
networks on which the fleeting expletives had aired.
The broadcasters challenged the FCC’s order in federal appeals court, attacking the new
Commission policy on administrative, statutory and constitutional grounds. The U.S.
Court of Appeals for the Second Circuit found the policy “arbitrary and capricious” and
questioned its constitutionality (without reaching a final determination of the question).
The U.S. Supreme Court, in a divided 5-4 decision, reversed the Second Circuit, holding
that the FCC’s policy change was rational, but did not address the constitutional issues,
which were remanded to the Second Circuit for further review. The Second Circuit, after
consideration of the constitutionality of the FCC’s policy, invalidated it as
unconstitutionally vague. The court stated that the FCC’s indecency policy as applied
failed to give sufficient notice of what would be considered indecent.
The case returned to the Supreme Court’s docket and was argued in January. In one of
the last decisions to be announced in its 2011 term in June 2012, the Supreme Court
held that the change in the FCC’s policy to fine fleeting expletives without notifying the
broadcasters of the change violated the Fifth Amendment’s due process clause. The
Court, however did not address the constitutionality of the fleeting expletives policy
under the First Amendment, nor did it reconsider its Pacifica decision. The Court wrote
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that the commission was free to modify its policy in light of the public interest and
applicable legal requirements, and that the courts were free to review the policy in light
of its content and application.
Justice Ruth Bader Ginsburg, concurring in the judgment, wrote that Pacifica was wrong
when it was issued, and that “[t]ime, technological advances, and the Commission’s
untenable rulings…show why Pacifica bears reconsideration.”
Tobacco cases
Two cases have been filed in federal court challenging provisions of the 2009 Family
Smoking Prevention and Tobacco Control Act, which granted the Food and Drug
Administration sweeping authority over tobacco products, including their marketing and
advertising.
Discount Tobacco City & Lottery et al v. United States of America
This case was filed to challenge the constitutionality of the marketing provisions
contained in the 2009 act, including a ban on color and graphics in ads, mandated
warning text and images, and a ban on outdoor advertising and point-of-sale
communications. Six major tobacco companies filed suit in the U.S. District Court for
the Western District of Kentucky, contending that the government went too far in
restricting speech directed at a legal audience in advancing its legitimate interest in
reducing youth tobacco use. ANA filed a “friend of the court” brief with the District
Court, which can be viewed at http://www.ana.net/advocacy/getfile/15431.
The decision from the District Court was a mixed bag for advertisers. It held that the ban
on colors and images in ads was too broad and unconstitutional. However, the court
upheld other speech restrictions, including those on sports, cultural and other
sponsorships and the language and graphics required in warning labels. Both sides
appealed to the U.S. Court of Appeals for the Sixth Circuit in Cincinnati. We filed
another “friend of the court” brief, which can be read at
http://www.ana.net/getfile/15753.
In March 2012, the Sixth Circuit handed down a 2-1 decision, largely agreeing with the
lower court. It found some of the FDA’s new regulatory authority over the marketing of
tobacco products to be constitutional. Specifically, the court ruled that the provisions
requiring new graphic warning labels on products and advertising, as well as those
banning sponsorships, were constitutional. Conversely, the court struck down the
provisions banning the use of colors or pictures in tobacco advertisements featured in
media that have underage youth comprising 15% or more of their audiences. The ruling
is available at http://www.ana.net/getfile/17386.
The Sixth Circuit denied a rehearing by the full court in May. On October 26, 2012, the
tobacco companies filed a petition for a writ of certiorari with the U.S. Supreme Court.
On November 27, 2012, ANA, along with the 4As and AAF, filed an amicus brief with
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the U.S. Supreme Court urging them to hear the appeal. Our brief is available at
http://www.ana.net/getile/18097. In December, the government was granted an
extension until February 1, 2013 to respond to the petition.
R.J. Reynolds Tobacco Company et al v. FDA
In a related case, five tobacco companies filed suit in the U.S. District Court for the
District of Columbia seeking an injunction and summary judgment against the Food and
Drug Administration’s rules enacting the warning label provisions of the Family Smoking
Prevention and Tobacco Control Act. The FDA’s rules, issued on June 21, 2011,
required graphic, grisly images to accompany the warning text on tobacco packages and
advertisements. In November 2011, a preliminary injunction was issued by the court,
finding that requiring the labels may be “unconstitutionally compelled speech.” ANA
filed a “friend of the court” brief in that case which can be read at
http://www.ana.net/getfile/16958.
The motion for summary judgment was heard by the court in February, with Judge
Richard Leon granting the plaintiff’s motion, finding that the warning labels violated the
First Amendment to the U.S. Constitution. Judge Leon wrote that “the
Government...may not force others...to serve as its unwilling mouthpiece" and that the
rule was insufficiently tailored to meet the government’s interest to warrant compelling
speech in such a manner. The court’s decision can be viewed at
http://www.ana.net/getfile/17278.
The Court of Appeals for the District of Columbia Circuit heard oral arguments on appeal
of both the preliminary injunction and summary judgment in April. ANA filed a “friend
of the court” brief during the court’s consideration of the case, which can be read at
http://www.ana.net/getfile/17890. In August, the court released its opinion, which
vacated the FDA rule. The court held that the rule would turn product packages and ads
into miniature billboards for the government’s preferred message, going far beyond
purely factual and accurate commercial disclosures. The court noted there are many
other less intrusive alternatives the government can use to reduce smoking, but
compelling speech is a step too far under the Constitution. Additionally, the FDA failed
to provide “any evidence” that requiring the graphic warnings would accomplish its
stated goal of reducing smoking rates, which it must do to justify any resection on
speech under the U.S. Supreme Court’s Central Hudson decision. The court’s decision
can be read at http://www.ana.net/getfile/17889.
Outlook for 2013
It is likely that these cases challenging the tobacco restrictions will be considered by the
U.S. Supreme Court before long. If the Court accepts review, we will participate in the
case by filing a “friend of the court” brief as we did in the lower courts. We will
continue to monitor the lower courts for cases that challenge the First Amendment rights
of advertisers, and respond as needed. These cases could create very broad precedents
that would have impacts far beyond the tobacco sector.
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Online Piracy
Background
The sale of counterfeit movies and music online has been a major problem for the
entertainment industry. It is hard to judge just how much it costs the American
economy, but some reports put the figure as high as $58 billion annually. Concurrently,
online advertising has become an increasingly important outlet for marketers. In 2011,
according to the Interactive Advertising Bureau (IAB), online advertising revenues
reached $31 billion, a 22% increase over 2010. The problem for advertisers arises
when their ads appear on sites trafficking in counterfeit goods. This placement can deal
a severe blow to established corporate brand images and give the false impression that
these rogue sites are legitimate.
The Birth and Death of SOPA/PIPA
In late 2011, legislation was introduced in the House of Representatives by House
Judiciary Committee Chairman Lamar Smith (R-TX) and in the Senate by Senate
Judiciary Committee Chairman Pat Leahy (D-VT). Smith’s bill, the Stop Online Piracy
Act (SOPA) and Leahy’s bill, the PROTECT IP Act (PIPA), were very similar. Both would
have given law enforcement vast new powers to target websites that trafficked in pirated
material. The bills would also have required service providers, search engines, payment
network providers, and ad networks to withhold access to sites that contained pirated
material. Holders of intellectual property rights would have been given broad rights to
sue domains hosting pirated materials. They would have allowed suits against ad
networks that failed to suspend engagement with so-called “rogue” sites as well.
The bills were supported by groups such as the Motion Picture Association of America
(MPAA) and the Recording Industry Association of America (RIAA), as well as the U.S.
Chamber of Commerce, as they saw these bills as enhancing the protections for
copyrighted material, especially against foreign websites. However, as 2012 began,
there was a significant backlash against this legislative effort from a number of Internet
companies, including Google, Yahoo, Facebook, Twitter, Mozilla, eBay and Wikipedia,
among others. These groups feared the bills would effectively shut down a large portion
of the Internet by enabling law enforcement and service providers to block access to
alleged infringing domains. These groups also feared the bills would stifle innovation
and threaten free speech. Many of these groups participated in a service blackout or
otherwise limited operations on January 18, 2012, to protest the legislation.
In response to the backlash, both SOPA and PIPA were dropped from consideration by
Congress. The Online Protection and Enforcement of Digital Trade Act (OPEN Act),
sponsored by Sen. Ron Wyden (D-OR) and Rep. Darrell Issa (R-CA) was introduced as an
alternative. Unlike SOPA or PIPA, OPEN puts enforcement in the hands of the
International Trade Commission (ITC) rather than U.S. law enforcement agencies. This
bill has the support of companies such as Google and Facebook. It received bipartisan
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support from 25 cosponsors in the House and 2 in the Senate, and it is likely to be
reintroduced in the new Congress.
ANA/4A’s Best Practices Document
Even before SOPA/PIPA became an issue, ANA was actively engaged in the online piracy
issue. We were contacted by Victoria Espinel, the U.S. Intellectual Property
Enforcement Coordinator (IPEC) in the Office of Management and Budget for the Obama
Administration in early 2011 about the ongoing issue of online piracy. The White
House’s concern was with the increasing number of ads for legitimate products and
services that were appearing on sites where pirated content was available. The White
House urged industry to adopt a pledge agreeing not to place ads on such sites.
Additionally, in 0ctober 2011, we received a letter from four powerful members of
Congress –Senators Sheldon Whitehouse (D-RI) and Orrin Hatch (R-UT) and
Representatives Adam Schiff (D-CA) and Bob Goodlatte (R-VA), co-chairs of the
Congressional International Anti-Piracy Caucus – inquiring as to how ANA was
responding in regard to the advertising of our members on rogue websites offering
pirated content.
In response to the administration and Congress, we convened a subcommittee of ANA’s
Legal Affairs Committee to come up with a Statement of Best Practices concerning
online piracy and counterfeiting. The statement was released in May at a meeting of the
International Anti-Counterfeiting Conference (IACC) in Washington. It advises marketers
to include language in their media placement contracts and insertion orders to prevent
ads from appearing on “rogue” sites dedicated to infringement of intellectual property
rights of others. In the event ads appear on such sites, there should be “commercially
reasonable processes” for removing or excluding these sites from their services and for
terminating non-compliant ad placements.
We were joined in the statement by the American Association of Advertising Agencies
(4A’s) and we had the support of the Interactive Advertising Bureau (IAB). The full
statement can be viewed at http://www.ana.net/getfile/17509.
Outlook for 2013
Advertisers continue to be concerned about their ads appearing on sites that traffic in
counterfeit or pirated goods. We hope that our pledge can help alleviate the concerns of
policymakers and make clear that the industry takes the issue seriously and is
responding effectively. The White House offered “strong” support for the pledge when it
was released, and it remains to be seen if there will be any Congressional action in this
area. We will continue to work with our members to ensure they are not lending
legitimacy or financially supporting “rogue” sites.
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Children’s Online Privacy Protection Act (COPPA)
Background
The Children’s Online Privacy Protection Act (COPPA) was signed into law in 1998, and
the FTC rulemaking enforcing it was adopted in 1999. It contains strict guidelines
governing the collection of personal information from children under the age of 13.
Website operators are required to make all reasonable efforts to obtain verifiable consent
from parents before personal information from children 13 or under is collected, used, or
disclosed. Those operating websites or online services directed to children age 13 or
under and collect personal information or those sites with actual knowledge that children
are providing information online must comply with COPPA. The FTC uses strict standards
to determine what qualifies as a “child directed site” and who qualifies as an “operator.”
Updates to COPPA
In March 2010, the FTC solicited public comment on whether COPPA required updates
due to changes in technology. In June of that year, the FTC held a roundtable workshop
on updating the rules. The FTC solicited public comments in September 2011 on the
updates it proposed. Specifically, the proposed updates included changing the definition
of “personal information” and “collection,” as well as updates concerning parental
notification requirements and safe harbor standards. ANA, along with a number of other
associations, filed comments in December 2011
(http://ftc.gov/os/comments/copparulereview2011/00357-82383.pdf).
The FTC published a Federal Register Notice seeking comment on additional changes to
COPPA in August 2012. In response to comments received in 2011, the FTC sought
comment on a clarification of the term “operator,” a modification of the term “website or
online service directed to children,” and a modification of what qualifies as “personal
information.” ANA, in conjunction with the Direct Marketing Association, filed additional
detailed comments on September 26th. (http://www.ana.net/getfile/17944) The
comments stated that the rules at present are adequate and that the proposed
modifications could be technically challenging to implement and frequently go beyond
congressionally mandated authority as spelled out in the COPPA Act. Our comments also
stated these proposals could adversely and inappropriately impact sites that are not
directed to children. Additionally, our comments noted that the “know or have reason to
know that a site is directed to children” standard for qualifying as an “operator” would
put an undue burden on third-party advertising networks.
On December 19, 2012, the FTC released its final updates to COPPA
(http://www.ftc.gov/opa/2012/12/coppa.shtm). Among other changes, the updates
include: strengthened oversight power of self-regulatory safe harbor programs by the FTC,
extension of COPPA rules to cover “persistent identifiers,” which they expanded to
include IP addresses and mobile device identifiers, as well as a broader list of what
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qualifies as “personal information” for which companies must obtain parental consent
before collecting personal information from children 13 and under.
Outlook for 2013
We expect this area to continue to receive increased focus in the next year. A recent case
brought by consumer groups against a number of sites operated by member companies
suggests that this will be an area of concern in 2013
(http://www.nytimes.com/2012/08/22/business/media/web-sites-accused-of-collectingdata-on-children.html?_r=1&hp). We will monitor these developments as they are
implemented.
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Direct-to-Consumer Prescription Drug Advertising
Background
Direct-to-consumer advertising of prescription drugs is an important consumer resource.
Numerous studies have shown that it educates consumers about new treatments and
encourages them to discuss with doctors previously undiagnosed conditions. Critics of
DTC advertising, however, allege that it drives up the cost of prescription drugs or that it
promotes the benefits of a drug while downplaying side effects. These critics have been
forcefully advocating limiting DTC ads, including proposing to deny the tax deduction for
the advertising of these products as an ordinary and necessary business expense.
FDA Draft Guidance
In 2007, the prescription drug industry faced a serious threat to their advertising and
marketing. As part of the Food and Drug Administration Amendments Act of 2007,
Congress considered severe restrictions on ads, including banning ads for new
prescription drugs from appearing on television for up to three years, requiring FDA
preclearance of all ad content and marketing plans, and a “black triangle” warning
symbol for all new drugs. Through the efforts of ANA and the advertising community,
these overly restrictive proposals were dropped in favor of increased FDA-enforced civil
penalties for false or misleading advertising. The final bill also allowed the FDA to prereview broadcast ads in certain instances and required certain reports and rulemakings
dealing with DTC ads, such as on how information is communicated to certain population
groups and the presentation of risk information in a “clear, conspicuous and neutral
manner.”
One of the provisions in the bill required the FDA to issue guidance regarding direct-toconsumer prescription drug ads on television. In March 2012, the FDA issued its draft
guidance setting up the process for pre-dissemination review of ads, including the types
of ads that must be reviewed, how the FDA will notify manufacturers when an ad is
subject to review, and what materials need to be submitted to facilitate review. The FDA
guidance can be read at http://www.fda.gov/downloads/Drugs/
GuidanceComplianceRegulatoryInformation/Guidances/UCM295554.pdf.
Social Media Policy
As part of legislation introduced in May to reauthorize the Prescription Drug User Fee
Act, known as PDUFA, as well as to make other reforms to the FDA, Congress included a
provision requiring the FDA to issue guidance to the drug industry within two years
regarding social media marketing and internet promotion of prescription drugs. The bill,
the Food and Drug Administration Safety and Innovation Act (S. 3187), with the
provision included, passed both houses of Congress in June and was signed by President
Obama in July.
2012 Compendium of Legislative, Regulatory, and Legal Issues

36

Tax Deductibility
The tax deductibility of expenses for prescription drug advertising has been repeatedly
challenged in Congress. Representative Jerrold Nadler (D-NY) once again introduced
legislation, the Say No to Drug Ads Act (H.R. 722) that would fully deny the deductibility
of prescription drug ads. Additionally, Representative Michael Michaud (D-ME)
introduced (H.R. 2296, the America Rx Act of 2011) that would deny the deduction of
advertising expenses to manufacturers who do not participate in a rebate program
established by the Department of Health and Human Services to increase access to
prescription drugs. Neither of these bills made it out of their respective committees.
Outlook for 2013
The looming “fiscal cliff” may increase pressure on Congress to reexamine current tax
deductions, including the advertising deduction. Whether this is done across-the-board
or on a category basis remains to be seen, but the tax deductibility of advertising,
including for prescription drugs, remains under threat. Also, there may be continuing
efforts to limit prescription drug ads through legislation or agency action as well. We will
work to educate policymakers that prescription drug ads are a tremendous positive
resource for consumers.
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Green Marketing
Background
Due to constantly increasing concerns about climate change and other significant
environmental issues in recent years, “green marketing” has received far more attention
from consumers, regulators, and the media. So-called “green marketing” refers to the
advertising of products which are supposed to be less harmful to the environment than
traditional products and tends to focus on methods of production, packaging, and the
makeup of products. Some marketers in recent years have been accused of
“greenwashing” (making inaccurate or insufficiently supported claims about the
environmental benefits of products).
FTC Green Marketing Guidelines
In 1992, the FTC published “Environmental Marketing Guides,” which were supposed to
help prevent deceptive or misleading green marketing by companies. These guides are
not laws or regulations, but they provide marketers with important insight on how the
FTC will evaluate the acceptability of the use of green marketing terms such as
biodegradable, compostable, recyclable, recycled content, and ozone safe. The FTC
updated the guides in 1996 and again in 1998. The updates were designed to provide
marketers with additional guidance about how to adequately substantiate any claims
about their products’ impacts on the environment. The updated guidelines also provide
advice on third party endorsements of products which were advertised as “green.” The
1998 Environmental Marketing Guides can be viewed at
http://www.ftc.gov/bcp/grnrule/guide980427.htm.
Updates to the “Green Guides”
In October 2010, the FTC released proposed updates to the green marketing guidelines.
These updates included guidance on the use of claims like “degradable” and
“compostable. Marketers were also advised not to make general environmentally friendly
product claims. ANA filed comments on the proposed Green Guide updates in December
2010 (http://www.ana.net/getfile/16033).
On October 1, 2012, the FTC released “Revised Green Guides,” which provide a number
of updates to previous guidelines (http://www.ftc.gov/opa/2012/10/greenguides.shtm).
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Tobacco Advertising
Background
Under the Family Smoking Prevention and Tobacco Control Act, authority over tobacco
products, including advertising, was given to the Food and Drug Administration (FDA).
Specifically, the law places severe restrictions on the colors, illustration and pictures
used in tobacco ads. It sets strict requirements on ad placement in publications with an
under-18 year-old readership of 15% or greater, requires new warning labels on products
and ads, and prohibits promotional samples, and sponsorships. It also prohibits outdoor
ads within 1,000 feet of schools or playgrounds. The constitutionality of these
provisions, part of the law shepherded through Congress by Rep. Henry Waxman (D-CA)
and the late Senator Edward Kennedy (D-MA) and signed by President Barack Obama in
June of 2009, has been challenged in the courts. Additionally, the FDA has
promulgated rules establishing new warning labels for tobacco products as required
under the law, and these are currently being challenged as well.
Congressional Activity
Congressional activity on tobacco issues has died down somewhat since the years-long
push to grant the FDA authority over tobacco products proved successful in 2009.
However, there remain efforts to deny the tax deductibility of tobacco advertising as part
of a larger push to end the tax deductibility for advertising of “disfavored” products.
Senator Tom Harkin (D-IA), for example, reintroduced his legislation in 2011 that would,
among other things, deny the tax deduction for tobacco advertising and use the extra
revenue from this category to fund an anti-tobacco education campaign. No hearings or
further action took place on Sen. Harkin’s bill, the Healthy Lifestyles and Prevention
America Act (HeLP America Act, S. 174) during the 112th Congress.
Legal Activity
Much of the activity involving tobacco advertising issues instead has taken place in the
courts. There are currently two major cases moving through the federal courts dealing
with the aftermath of the 2009 law.
The initial case, Discount Tobacco City & Lottery et al v. United States (originally
Commonwealth Brands et al v. United States) was filed in the U.S. District Court for the
Western District of Kentucky. Six major tobacco companies, challenged the
constitutionality of the advertising provisions contained in the law. ANA filed a “friend
of the court” brief in the case, which can be viewed at http://www.ana.net/getfile/15431.
In its 2010 decision, the District court held that the ban on colors and images in ads
was too broad and unconstitutional. However, the court upheld other speech
restrictions, including those on sponsorships and the language and graphics required in
warning labels. Both parties appealed to the U.S. Court of Appeals for the Sixth Circuit.
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ANA again submitted a “friend of the court” brief, which can be viewed at
http://www.ana.net/getfile/15753.
The Sixth Circuit reached its decision in March 2012. In a 2-1 decision, it largely
upheld the District court, finding some of the new regulations constitutional –
specifically the provisions requiring new graphic warning labels on products and
advertising and those banning sponsorships. However, it struck down the provisions
banning the use of colors or pictures in tobacco advertisements featured in media that
have underage youth comprising 15% or more of their audiences.
The Sixth Circuit denied a rehearing by the full court in May. On October 26, 2012, the
tobacco companies filed a petition for a writ of certiorari with the U.S. Supreme Court.
On November 27, 2012, ANA, along with the 4As and AAF, filed an amicus brief with
the U.S. Supreme Court urging them to hear the appeal. Our brief is available at
http://www.ana.net/getile/18097. In December, the government was granted an
extension until February 1, 2013 to respond to the petition.
The second case, R.J. Reynolds Tobacco Company et al v. FDA, was filed in U.S. District
Court for the District of Columbia seeking an injunction and summary judgment in
response to the FDA’s rules enacting the warning label provisions of the Family Smoking
Prevention and Tobacco Control Act. These rules required graphic and gruesome images
to accompany the warning text on tobacco products and advertisements. The court
issued a preliminary injunction in November 2011, holding that the labels may be
“unconstitutionally compelled speech.” ANA filed a “friend of the court” brief which
can be read at http://www.ana.net/getfile/16958.
In February 2012, the U.S. District Court for the District of Columbia granted the
plaintiff’s motion for summary judgment, finding that the warning labels violated the
First Amendment to the U.S. Constitution. U.S. District Court Judge Richard Leon wrote
that “the Government...may not force others...to serve as its unwilling mouthpiece" and
that the rule was insufficiently tailored to meet the government’s interest to warrant
compelling speech in such a manner.
Oral argument took place in April at the U.S. Court of Appeals for the District of
Columbia Circuit on both the preliminary injunction and summary judgment. ANA filed a
“friend of the court” brief with the D.C. Circuit, which can be read at
http://www.ana.net/getfile/17890. In August, the appeals court announced its decision
vacating the FDA rule. The court held that the rule would turn product packages and ads
into miniature billboards for the government’s anti-smoking message – which goes
beyond purely factual and accurate commercial disclosures. As the court noted, there are
many other less intrusive alternatives the government can use to reduce smoking, but
having the government compelling speech crosses a critically important constitutional
line. Additionally, the court stated that the FDA failed to present any data showing that
enacting their proposed graphic warnings will accomplish the agency’s objective of
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reducing smoking rates, which it must do to justify any restriction on speech under the
U.S. Supreme Court’s Central Hudson decision.
Additionally, the U.S Court of Appeals for the Second Circuit struck down regulations
promulgated by New York City requiring graphic images at stores selling tobacco
products. The court held that the city’s regulations were preempted by federal law.
Outlook for 2013
While there is little legislative activity presently taking place in this area, we must
continue to closely watch the cases challenging the Family Smoking Prevention and
Tobacco Control Act and the FDA rules. These decisions have been appealed, and it is
highly probable that these cases will eventually make their way to the U.S. Supreme
Court.
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FTC “Dot Com Disclosures”
Background
The Federal Trade Commission (FTC) is in the process of updating its online advertising
disclosure guidelines known as the “Dot Com Disclosures.” These guidelines, first issued
in 2000, provide guidance to online advertisers on how federal law applies to advertising
and sales on the Internet. The guidelines specifically inform marketers on how to
provide clear and conspicuous disclosures of information that consumers needed in order
to make informed decisions about goods and services being offered on the Internet.
With the dramatic growth in the online marketplace since 2000 – as well as new forms
of marketing not considered by the guidelines such as mobile marketing and social
media – the FTC sought input on how to update the guidelines for the new reality.
Recent Activity
In May 2011, the Commission sought public comment on the potential revisions. The
public notice (http://www.ftc.gov/os/2011/05/110526dotcomecomments.pdf) asked a
number of questions dealing with how the guidance should be revised to take into
account new technologies and new marketing techniques. ANA, along with the Direct
Marketing Association (DMA), filed comments in August 2011. Our comments, written
by Stu Ingis of the Venable law firm, urged the FTC to maintain the basic approach it has
taken since it first issued the guidance. We urged the FTC to continue to promote
responsible online marketing to best maintain the growth in online commerce and
changing technology while protecting consumers. Our comments also discussed how
industry self-regulation, including the efforts of the Council of Better Business Bureaus
(CBBB) has responded to consumer concerns. We also urged that mobile marketing
should be given time to develop best practices before proscriptive rules are put into
place. Our comments can be viewed at http://www.ana.net/getfile/16623.
The FTC received 39 comments besides ours from industry, consumer groups and others.
The Commission then held a workshop on May 30th where a number of topics were
considered, including how effective disclosures can be made on social media platforms
and mobile applications, how to adapt privacy disclosures to mobile devices, and how
consumers’ use of mobile devices affects the effectiveness of disclosures.
Outlook for 2013
The revised guidelines are expected soon from the FTC. We are hearing they may
include guidelines for promoting products on platforms such as Twitter and on blogs.
When the guidelines are released, we will provide input to the FTC on how we anticipate
marketers will be affected.
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For-Profit Universities
Background
In recent years, the number of Americans attending for-profit colleges and universities
has increased significantly. Public scrutiny of universities that operate on a for-profit
basis has also increased. The accreditation system of for-profit universities is recognized
as valid by the U.S. Department of Education, making students eligible for student loans
from the Department of Education. Some critics have charged that too often these
institutions convince students to take on enormous amounts of debt while not adequately
preparing students for success in the job market.
S. 2296
Senator Kay Hagan (D-NC) and Chairman Tom Harkin (D-IA) of the Senate Committee on
Health, Education, Labor, and Pensions (HELP) Committee introduced S. 2296 in April
2012. The bill amended the Higher Education Opportunity Act to restrict the use of
federal funds by higher education institutions for advertising, marketing, or recruiting.
The bill took specific aim at for-profit universities, as a significant portion of the bill
presented statistics about for-profit institution enrollments and advertising practices.
(http://www.gpo.gov/fdsys/pkg/BILLS-112s2296is/pdf/BILLS-112s2296is.pdf)
Senate Labor, HHS, and Education Appropriations Bill
The Hagan bill was added as an amendment to the appropriations bill of the Senate
Appropriations Subcommittee on Labor, Health and Human Services, Education, and
Related Agencies. Senator Harkin also chairs that subcommittee. Neither the language in
the appropriations bill nor the report on the bill specifically singled out for-profit
universities. Given the much larger marketing expenditures of for-profit institutions,
however, the bill would necessarily impose greater restrictions on them.
As a part of The Advertising Coalition (TAC), ANA sent a letter to Senate Majority Leader
Harry Reid urging opposition to this provision (http://www.ana.net/getfile/17729). The
letter argued that this provision was overly broad and would “restrict constitutionally
protected commercial speech, while failing to correct the asserted problem that certain
for-profit colleges and universities encourage students to enroll using government
supported tuition without delivering the promised education program.” Neither the
proposal in the HELP or Appropriations Committees moved during the 112th Congress.
Outlook for 2013
We expect this issue to remain active, as concerns about for-profit institutions remain a
focus of well-placed members of the Congress. Senator Harkin and the HELP Committee,
for example, recently released a report on the issue
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e4d005721cb2). This report, along with a recent series of news articles, suggest that
debate on the issue will continue to resurface.
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2012 Advertising Law & Public Policy Conference
ANA’s eighth annual Advertising Law & Public Policy Conference took place March 2829 at the Four Seasons Hotel in Washington, DC. Keynote speakers included FTC
Commissioner Julie Brill and Chief Judge Randall Rader of the U.S. Court of Appeals for
the Federal Circuit, and we also had a Question and Answer Session with FCC Chairman
Julius Genachowski. Top-rated sessions included a panel discussion highlighting global
hot-button issues featuring lawyers from the Global Advertising Lawyers Alliance (GALA);
a three-minute drill in which the panelists were peppered with questions dealing with
major issues for advertisers; a discussion on marketing service agreements; and an
update on SAG/AFTRA issues.
We also discussed many other regulatory and legal challenges confronting the advertising
industry, such as the industry response to ICANN’s expansion of top level domains, the
future of Internet governance, and recent decisions by the FTC relating to claims made
in ads by major marketers. This conference continues to be one of ANA’s top-rated
meetings.
We are currently working on the agenda for the 2013 conference. It is scheduled to take
place March 19-20, again at the Four Seasons in Washington. To view the agenda and
to register, visit http://www.ana.net/adlaw2013.
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Coalitions
ANA is a member of a number of coalitions that bring together diverse sets of groups
sharing an interest in protecting the rights of advertisers. These coalitions provide a
united front in lobbying Congress and government agencies on advertising issues.
Coalition for Responsible Internet Domain Oversight (CRIDO)
The ANA took the lead in forming CRIDO in the late summer and fall of 2011 in
response to ICANN’s new Generic Top Level Domain Program (http://www.crido.org).
There are 181 members of CRIDO, including 79 companies and 102 associations.
CRIDO sent a petition to the Secretary of Commerce in November 2011 asking the
Department of Commerce to use its best efforts and authority to oversee ICANN and
push for a delay in the roll-out of the expanded Top Level Domain system. CRIDO
brought a greater spotlight to the ICANN Top Level Domain expansion issue than any
coalition or group had done in the past. CRIDO met with members of Congress, the FTC,
and other law enforcement agencies. Its efforts sparked two congressional hearings.
Much of CRIDO also later endorsed the ANA’s Do-Not-Sell proposal to ICANN. CRIDO
continues to meet frequently to discuss ongoing ICANN issues.
The Advertising Coalition (TAC)
The Advertising Coalition was established in 1988 in order to counter federal ad tax
proposals and has expanded its scope to general advertising issues. In recent years, ANA
has worked with the Coalition to battle successfully against elimination of ad tax
deductions for prescription drug advertising. If passed, these proposals would have
eliminated up to 38 billion dollars in tax deductions for prescription drug companies.
TAC also has sponsored the development of the IHS Global Insight Study on the
economic impact of advertising. The study, carried out using an economic model
developed by Nobel Laureate in Economics, Lawrence Klein, demonstrates the enormous
economic impact of advertising for the U.S. economy, every state, and each individual
congressional district. ANA played a critical role in providing substantial funding for the
2010 update of the Global Insight Study. The 2010 update showed that advertisers in
the US were spending $279 billion on advertising. It also showed that advertising
expenditures supported 19.8 million jobs in the U.S. and accounted for more than $5
trillion in economic output.
The Alliance for American Advertising (AAA)
The AAA consists of a number of trade associations and large companies and focuses
primarily on advertising issues related to food and obesity. In recent years, the AAA has
carried out major lobbying efforts in regard to broad proposed expansions of FTC
rulemaking power in the Dodd-Frank Wall Street Reform Bill and the proposed food
marketing guidelines of the Interagency Working Group (IWG).
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Digital Advertising Alliance (DAA)
ANA is a founding member of the Digital Advertising Alliance, which administers the
Self-Regulatory Program for Online Behavioral Advertising. Other members include the
4As, DMA, IAB, and AAF. DAA’s program has been in operation for two years, and its
AdChoices icon has been placed trillions of times. The quick and successful work of the
DAA in providing consumers education and meaningful choices about data collection for
OBA purposes has received significant praise from many important leaders in the
Congress, the FTC, and the White House.
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International Developments
Background
ANA routinely tracks issues affecting advertising that occur outside the US. We are a
Board member of the World Federation of Advertisers (WFA), which is a global federation
of multinational companies and national trade associations advocating responsible and
effective advertising practices. Online Behavioral Advertising and food advertising
continue to be major subjects of international focus, as is also the case for tobacco
advertising.
Privacy in the EU
In October of 1995, the European Commission (EC) instituted the Data Protection
Directive (95/46/EC) in order to protect an individual’s right to know personal data was
being collected and to ensure the security of that collected data. In January 2012, the
EC released a proposal for a new “General Data Protection Regulation” that would largely
replace the 1995 Data Protection Directive. There is concern that some of the provisions
could be difficult and costly, especially the provisions that would allow for greater rights
of individuals to file complaints against data controllers and those requiring much
stricter compliance standards by website operators. (http://ec.europa.eu/justice/dataprotection/document/review2012/com_2012_11_en.pdf)
Additionally, online behavioral advertising (OBA) in Europe has been a topic of concern
in recent years. In 2009, the EU Parliament passed a “Cookie Directive” calling for
websites to have opt-in consent from consumers for the use of tracking cookies related to
online behavioral advertising. Individual member states are responsible for implementing
the directive via legislation, which went into effect in May 2011.
US companies typically comply with EU privacy laws through a Safe Harbor Framework
agreement between the European Commission and the Department of Commerce
(http://export.gov/safeharbor/eu/eg_main_018365.asp). Nonetheless, privacy regulations
in Europe have significant effect on US companies, due to the large amount of Internet
business done on a global basis. Also, the DAA OBA Self-Regulatory Program has
recently been extended to the EU and will hopefully serve as an alternative to more
restrictive regulatory proposals (http://www.youronlinechoices.eu).
Food Marketing Restrictions Internationally
In 2010, the World Health Organization issued a report containing recommendations for
reducing the marketing of foods high in saturated fats, sugars, and salt to children
(http://www.who.int/dietphysicalactivity/publications/recsmarketing/en/index.html). This
report serves to put pressure on companies in the U.S., as well as the U.S. government,
to put more restrictions on the marketing of food and beverages in order to help curb the
obesity epidemic. In recent years, there have been attempts to put substantial
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restrictions on the marketing of foods and beverages to children in a number of
countries, including: the UK, Ecuador, and Vietnam.
Tobacco Advertising in Australia
In August, the High Court of Australia upheld a law known as the Plain Packaging Act
that will prohibit tobacco companies from putting their logos on packs of cigarettes.
Tobacco companies will now be required to use plain color packs displaying graphic
warning images, including images of oral cancers and sick children. While this law does
not directly affect U.S. law, it continues the international pressure for allowing more
restrictions on tobacco advertising and packaging worldwide.
ANA President and CEO Bob Liodice and ANA Group Executive Vice President of
Government Relations Dan Jaffe were both interviewed about this issue by U.S. media
organizations in August. Both spoke about the similarities between the graphic warning
labels in Australia and the lawsuits currently making their way through the federal court
system in regard to the FDA’s graphic warning labels for cigarettes.
Outlook for 2013
ANA will continue to monitor developments overseas. Issues affecting advertising
internationally can affect many of our members, as most of them have significant
operations worldwide. In addition, regulatory actions in other countries often serve as
models for proposed regulatory actions in the U.S. ANA is a board member of the World
Federation of Advertisers (WFA) and works closely with the Federation to respond to
these threats wherever they arise.
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