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2013 Compendium of Legislative, Regulatory, and Legal Issues
Report from ANA’s Washington Office
Introduction
2013 was another challenging year for the ANA Washington office. We successfully fought off
major active proposals to tax advertising in three states, and we also worked to prevent broad tax
proposals impacting the tax deduction of advertising expenses at the federal level. ANA also
continued leading the industry battle to protect trademark holders’ interests in new Top Level
Domains (TLDs) and Second Level Domains in the Internet Domain Name System administered
by ICANN. We stayed actively engaged in substantially increasing the self-regulatory efforts for
online behavioral advertising (OBA), food advertising, and became deeply involved in
counteracting the threat posed to industry by patent trolls.
Here is a summary of some of our key accomplishments in 2013:
1. Ad Taxes: ANA successfully fought off attempts to impose taxes on advertising in Ohio,
Minnesota, and Louisiana in 2013. The defeat of these proposals was critical, as success
in any of these states would likely have had a domino effect in other states looking to
make up budget shortfalls. We also actively worked with coalition partners to challenge
proposals to amortize the tax deductibility of advertising at the federal level. In addition,
ANA provided major financial backing to an update of the Global Insight Study, which
demonstrates the economic value of advertising in the United States (including each
state and each congressional district). This study is critical in our efforts to fight off ad
tax proposals.
2. Privacy and OBA: ANA played an active role in the dialogue on “Do Not Track” (DNT) and
industry self-regulation of consumer choice in regard to online behavioral advertising
(OBA). We continued our active work within the Digital Advertising Alliance (DAA) to
promote its robust self-regulatory program. We participated in the Worldwide Web
Consortium’s (W3C) effort to reach consensus on the meaning of “Do Not Track,” and we
expressed strong public opposition to browser companies’ efforts to unilaterally impose
DNT by default or block third party cookies. The DAA program was substantially expanded
to cover not only traditional Internet issues, but mobile media as well. Furthermore, the
program expanded internationally to be adopted in over 30 countries worldwide. The
enforcement segment of DAA was initiated through the launching of a number of
successful cases. The DAA icon also became increasingly prevalent with trillions of
placements monthly.
3. Food Advertising: ANA continued its efforts to oppose overly-restrictive regulations on the
ability of our members to advertise food, beverage, and restaurant products, while also
working to highlight the positive efforts of industry to combat obesity. We alerted
members to developments in this area both domestically and abroad, and we also
participated in First Lady Michelle Obama’s recent meeting on food marketing to kids
held at the White House.
4. ICANN: ANA continued to lead the industry effort to ensure any rollout of new Top Level
Domains in the Internet Domain Name System is carried out in a responsible manner that
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fully addresses trademark protection concerns and security and stability issues. We sent a
representative to ICANN’s international stakeholder meetings in Beijing and Durban,
South Africa. We kept congressional and regulatory staff up-to-date on the latest
developments with ICANN. We also provided numerous filings to ICANN on key issues
and encouraged members to voice their concerns directly to ICANN as well.
5. Patent Trolls: ANA became substantially involved in combating the growing threat posed
to industry by patent assertion entities (PAEs), also called “patent trolls.” We joined
several coalitions that are looking at legislative, legal, and regulatory remedies to respond
to this growing problem. ANA polled members on the effects patent trolling has posed to
their companies, and we are actively working to make sure any legislative or regulatory fix
to abuses of the patent system do not inhibit a company’s ability to defend a legitimate
patent right. Additionally, we signed on to a number of letters urging the Congress to
include provisions regarding bad faith demand letters in legislation.
6. Advertising Law & Public Policy Conference: ANA held its ninth annual law conference in
Washington in March 2013. The conference was highly successful, featuring as speakers
Senator Mark Pryor (D-AR), FTC Commissioner Julie Brill, ICANN President and CEO Fadi
Chehadé, Maryland Attorney General and National Association of Attorneys General
President Doug Gansler, and a host of others with expertise in the legal issue areas most
critical to our members. Attendees were given a chance to learn about the latest areas of
concern for the advertising community on the legislative, legal, and regulatory fronts, and
planning for the 2014 conference, to be held April 23rd and 24th, is already well
underway.
These are just a few of the many issues we addressed in 2013. More information about these
and our other accomplishments are described in more detail later in this document.
The ANA DC office has a staff of five, all of whom are well-versed in the legislative, regulatory,
and legal issues facing advertisers. Members of the DC office have extensive experience working
for politicians, including the chairmen of congressional committees. The DC office staff regularly
meets with staffs of congressional offices and regulatory agencies, and we file amicus (friend-ofthe-court) briefs in legal cases with key advertising concerns. We also participate, where
appropriate, in state, local, and international advertising issues. We regularly update our
members on our activities and the issues facing them. The ANA web page Advocacy section
(http://www.ana.net/advocacy) contains continuous Government Relations News Updates, as well
as a blog covering regulatory issues. In addition to its direct advocacy efforts, the DC office also
manages the ANA Legal Affairs Committee and organizes an annual Advertising Law & Public
Policy Conference.
All of the members of the DC staff stand ready and willing to assist any members with questions
or concerns about the issues affecting them.
Dan Jaffe - Group Executive Vice President, Government Relations: djaffe@ana.net
Keith Scarborough - Senior Vice President, Government Relations: kscarborough@ana.net
David Buzby - Director, Government Relations: dbuzby@ana.net
Meghan Salome - Manager, Government Relations: msalome@ana.net
Andrew Howell - Legislative Analyst: ahowell@ana.net
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The Congress
Background
In 2013, the Congress continued to operate in a politically volatile environment, with a split in
control between the chambers of Congress and deep divisions over policy, particularly fiscal
issues. The Democrats continue to control the Senate (53 Democrats, 45 Republicans, and two
independent senators who caucus with the Democrats). The Republicans maintain control of the
House of Representatives with the current makeup at 233 Republicans, 201 Democrats, and two
vacancies.
The Fiscal Cliff and The Sequester
The beginning of 2013 saw Congress working through the stroke of midnight on New Year’s Eve
to try to avoid “Taxmageddon” or “The Fiscal Cliff” (the simultaneous triggering of automatic
federal spending cuts and the expiration of a number of temporary tax cuts). Many economists,
including Federal Reserve Chairman Ben Bernanke had warned that if Congress failed to act, the
so-called “Fiscal Cliff” had the possibility of rolling back much of the moderate economic
recovery seen since the recession in 2008 and 2009. While some tax cuts were kept and some
were allowed to expire, only a two month delay of the across-the-board spending cuts (the
Sequester) was enacted. After no further deals could be reached, the Sequester took effect on
March 1, 2013.
The Government Shutdown and The Debt Ceiling
In recent years, the federal government’s spending has been authorized almost entirely by a
series of Continuing Resolutions (CRs) due to an inability of Republicans and Democrats to agree
on a budget or appropriations. A number of near shutdowns occurred between Spring 2011 and
Fall 2013, often ending with new CRs being passed only hours before the one in effect expired.
Several months before the CR running the government expired on September October 1, 2013,
the debate began to center on whether or not the implementation of the Affordable Care Act,
President Obama’s healthcare reform law, should be delayed as part of any new CR. Republicans
insisted that major provisions of the law should be delayed, while Democrats said any such bill
was a non-starter. In the last two weeks of September, the House of Representatives passed CRs
on largely party-line votes that fully defunded the law. The Senate would add funding for the law
back into the bill before sending it back to the House. This game of political volleyball continued
until October 1st, when the federal government shut down and employees deemed “nonessential” were temporarily furloughed. During this same time, the debt ceiling (the limit on the
amount of money the government may borrow to pay its bills), which had been hit earlier in the
year grew dangerously close to a crucial deadline, on which Treasury Secretary Jack Lew said the
department would run out of accounting tricks used to avoid default.
The shutdown remained in effect until October 17th. In the deal that re-opened the government
(voted on by the Congress on October 16th), the current CR was extended through January 15th,
and the debt ceiling was suspended through early February. Additionally, the deal required a
budget agreement to be reached by December 13th. Chairman Paul Ryan (R-WI, 1) and Chairman
Patty Murray (D-WA), of the House and Senate Budget Committees respectively, announced a
budget pact had been reached on December 10th. It was met with some pushback from both
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sides of the aisle, with many in the Republican Party stating it did not do enough to reduce
spending and many in the Democratic Party expressing displeasure with the overhaul to the
federal pension plan and the lack of new revenue. Nevertheless, the budget was passed by both
the House and the Senate and was signed by President Obama.
Though the shutdown has ended, its effects still linger. Among the most lasting impact is an
even lower approval rating for Congress than it had before the shutdown. There is now a feeling
among many in Congress that it needs to “do something” that the public would deem positive or
productive. This desire to “get something done” could affect our industry, as it could provide an
incentive for tax reform to occur, possibly placing us in the crosshairs.
Areas of Activity
The Congress has been quite active this year on patent trolling and tax reform. Additionally,
many in the Congress have continued to focus on privacy. Please see those sections of our
Compendium for more details.
Outlook for 2014
We expect the partisan divide to remain strong, especially as 2014 is an election year.
Democrats will be trying to re-capture the House and maintain control of the Senate and will
likely try to tie Republicans to partisanship and a lack of productivity in Washington.
Republicans will likewise be on the defense in one chamber and the offense in the other and will
attempt to tie Democrats to the stumbles seen in the rollout of the Affordable Care Act. Despite
these impediments, the recent budget deal may create further impetus to take more productive
bipartisan steps and could lead to movement of some legislation that may have significant
effects on advertising.
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Changes at the FTC and FCC
In addition to changes in Congress, there has been significant turnover at both the FTC and FCC
in the last year, both at the commissioner level and in key staff positions.
Federal Trade Commission
The FTC has primary regulatory authority over the advertising community under its Section 5
“unfair or deceptive acts or practices” authority. As such, we regularly interact with the FTC on a
wide range of issues, including online privacy, food and beverage advertising, green marketing,
marketing to children, and many other areas. In recent years, we have also found a key ally in the
FTC in regard to the ICANN issue, as several of the commissioners, including former Chairman
Jon Leibowitz echoed many of our concerns about the quick rush to deploy new Top Level
Domains without adequate protections for consumers or brand holders.
New Chairwoman
Former Chairman Jon Leibowitz signaled last fall that he would likely retire from the FTC after
the beginning of President Obama’s second term. Chairman Leibowitz announced on February 1st
that he would step down by the end of that month.
On February 28th, President Obama appointed Commissioner Edith Ramirez to take over as
Chairwoman of the Commission. ANA has met with Chairwoman Ramirez a number of times
since she became a commissioner in 2010, especially on privacy and online behavioral
advertising. She was a keynote speaker at our 2011 Advertising Law and Public Policy
Conference. Since taking the helm at the FTC, Chairwoman Ramirez has indicated that the
Commission will make privacy a key priority. The Chairwoman launched, for example, an FTC
effort to examine the privacy considerations surrounding the ever increasing number of so-called
“smart products” that have the potential to collect and hold personally identifiable information of
consumers in a workshop called “The Internet of Things.” She has also indicated that she
believes the FTC should use its Section 6(b) subpoena authority to investigate possible unfair
business practices by so-called “patent trolls.” ANA will continue to engage with Chairwoman
Ramirez, both on our own, and through our coalition partners at the DAA and The Advertising
Coalition.
Commissioner Wright
In January, Joshua Wright was sworn in as Commissioner to fill the seat formerly occupied by
Thomas Rosch. Prior to becoming a Commissioner, Wright served as a law professor at George
Mason University. So far, he has indicated a strong positive stance toward industry’s efforts in
regard to self-regulation of online behavioral advertising.
Vacancy and Staff Turnover
There is currently one seat vacant on the Commission. President Obama has now nominated
Terrell McSweeny, an attorney at the Justice Department and former aide to the Vice President,
to fill the post. A confirmation hearing was held by the Senate Commerce Committee on
September 18th. Her nomination has been approved by the Committee, but the full Senate, at
the end of 2013, had not yet voted on it.
Additionally, there has been a significant amount of turnover in key staff positions at the
Commission. In particular, Jessica Rich, who had been serving as Deputy Director of the Bureau
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of Consumer Protection, has taken over as Director, replacing former Director David Vladeck.
Rich has been a career attorney at the FTC and also previously served as Associate Director of
the FTC Division of Financial Practices. Also, Deborah Feinstein, who formerly was a partner at
the notable Washington law firm, Arnold and Porter, was named the Director of the FTC’s Bureau
of Competition. We have also continued to have a strong working relationship with
Commissioners Brill and Ohlhausen on a number of key issues, including ICANN and privacy.
Commissioner Ohlhausen will be a keynote speaker at our Law Conference in April 2014.
Federal Communications Commission
The FCC has jurisdiction over the broadcast mediums where a large portion of advertising is
placed. The Commission has the power to regulate indecency in commercials on television,
loudness of commercials, and a host of other issues of importance to ANA.
New Chairman and New Commissioner
Chairman Julius Genachowski stepped down as Chairman of the Commission in March.
Commissioner Mignon Clyburn served as temporary Chairwoman until the confirmation of a new
Chairman. Tom Wheeler, the former President and CEO of the National Cable and
Telecommunications Association and a number of technology companies, as well as a former
campaign official for President Obama, was nominated to serve as the new Chairman. His
confirmation was approved by the Senate Commerce Committee on July 30th, and the full Senate
confirmed him in early November 2013. Michael O’Rielly was also nominated during the summer
in 2013 to one of the Republican seats on the Commission. He was confirmed by the full Senate
in late October and was sworn in as a commissioner in early November.
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Federal Advertising Tax Deductibility
Background
Since the inception of the Internal Revenue Code in 1913, advertising has always been fully
deductible as an ordinary and necessary business expense. In recent years, there have been
proposals to eliminate the advertising deduction, either entirely or for product-specific
categories. The last full-scale threat to impose substantial limitations on an across-the-board
basis on the tax deduction occurred over 20 years ago, as part of the 1990 budget agreement. A
confluence of factors has now once again dramatically increased the threat to the entire
advertising deduction. Congress has recently come to a deal on a budget, and in recent days, it
has also reached a deal on appropriations bills to fund the government through the end of
September 2014. Nonetheless, debate still rages over the debt ceiling, its legal validity, and the
extent to which it should be raised. All of this is occurring as Congress considers a revamp of the
federal tax code. Additionally, there are again a number of proposals that have been introduced
in Congress to eliminate the deduction for certain categories of advertising, such as food and
beverage advertising, tobacco products, and prescription drugs.
Tax Reform Efforts
The last major overhaul of the Internal Revenue Code occurred in the Tax Reform Act of 1986,
which lowered personal income tax rates while raising corporate rates and broadened the tax
base by eliminating a number of tax shelters. In the ensuing 27 years since that landmark
legislation was signed by President Reagan, a vast number of further provisions have been added
to the code. Meanwhile, corporate tax rates around the globe have been lowered, leading to
arguments that the United States is at a competitive disadvantage in an era of increasing
globalization. There is a growing belief that a 1986-style overhaul of the tax code is long
overdue. This means that numerous tax deductions, including for advertising, are under serious
scrutiny and threat.
The Chairmen of the two Congressional tax-writing committees, Senate Finance Committee Chair
Max Baucus (D-MT) and House Ways and Means Committee Chair Dave Camp (R-MI) have been
strong proponents of corporate tax reform. Throughout 2013, they held “road show” meetings
around the nation on tax reform, promoted through a website (http://taxreform.gov) and a “Max
and Dave” Twitter feed (@simplertaxes). Senator Baucus and Representative Camp have
additional motivation to shepherd a tax bill through Congress, as Baucus is retiring after the
2014 midterm elections and Camp is term-limited as House Ways & Means Committee Chair.
Both members reportedly see tax reform as their legacy.
Throughout 2013, their tax reform effort slowly gathered steam. In April, Chairman Camp
divided his Ways and Means Committee members into 11 working groups, all tasked with
examining specific sections of the current tax code. In June, Chairman Baucus and Senator
Orrin Hatch (R-UT), the ranking member on the Senate Finance Committee, released a “Dear
Colleague” letter asking their fellow Senators for input on tax reform. The letter stated that their
approach to tax reform would be a “blank slate” and so-called “special provisions” of the tax
code (i.e., provisions that do not adhere to normal tax policy standards) would be eliminated
unless it was demonstrated that the provisions “1) help grow the economy, 2) make the tax code
fairer, or 3) effectively promote other important policy objectives.” The letter also made it clear
that if any provisions were added back into the code, they would have to counterbalance the
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amount by which both individual and corporate rates would be reduced. In July, it was revealed
that because of the politically sensitive nature of many of the tax proposals under consideration,
Baucus and Hatch promised members that their submissions providing suggestions on how to
reform the code would remain secret for 50 years. These proposals were due on July 26, 2013,
prior to the August recess. By the end of July, the Senate Finance Committee had already held
30 hearings and carried out a 10-week tax code seminar for lawmakers. Unfortunately, we
increasingly began to hear that the House Ways & Means Committee was considering some
limitation on the ad deduction. We went out to our members to redouble our efforts in support of
the existing provision.
House Ways & Means Proposal
Our sources informed us that Chairman Camp planned to allow 50 percent of advertising
expenses to be deducted immediately, but for the remaining 50 percent to be placed on a ten
year amortization schedule. This approach would represent a significant departure from the longstanding treatment of advertising as a 100 percent deductible business expense in the year in
which the expenditure was made. ANA significantly ramped up its lobbying efforts in response to
these proposals. We alerted our members about what we were learning and asked them to reach
out to members of the Ways and Means Committee to stress the economic value of advertising
and the serious harm to companies and consumers that would occur as the result of amortizing
ad deductibility.
No formal proposal was put forward by Chairman Camp in 2013. Press reports indicated that he
had been asked to back off from releasing tax reform proposals for the time being, while the
Republicans focused their fire on the difficulties with the rollout of the healthcare exchanges
under the Affordable Care Act. Nonetheless, Chairman Camp has continued to say that tax reform
remains a top priority for him. Additionally, Budget Committee Chairman Paul Ryan (R-WI, 1),
who is a likely candidate to succeed Congressman Camp as Ways & Means Chairman, recently
said on “Meet the Press” that he believes tax reform is a must for the Committee and the
Congress.
Senate Finance Proposal
In mid-November, Chairman Baucus released a series of three draft tax reform proposals. His
third proposal, covering cost recovery and tax accounting rules, proposed a plan to allow for the
immediate deduction of 50 percent of advertising expenses and an amortization of the other 50
percent over a five year period (http://1.usa.gov/JI7HHb).
ANA immediately began a full-scale response to this proposal. We reached out to all our
members and encouraged them to contact members of the Senate Finance Committee, as well as
other senators, to speak out against this proposal. We increased our efforts to roll out and update
the IHS Global Insight Study, in order to have powerful empirical evidence on our side. This
study utilized a macroeconomic model of the U.S. economy based on Nobel Laureate in
Economics Dr. Lawrence Klein’s groundbreaking work. This study provides an analysis of the
economic impacts of advertising in every state and congressional district in the United States.
Additionally, Dan Jaffe of our Washington office was interviewed on December 16th by Pimm Fox
on the show Taking Stock on Bloomberg News where he spoke about the adverse consequences
that Senator Baucus’ proposed amortization plan would have on the entire advertising and
business community.
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This tax reform effort is now in a state of flux. President Obama announced in December that he
will be appointing Senator Baucus as the new U.S. Ambassador to China. Once confirmed,
Senator Baucus would resign his Senate seat. Press reports indicate that a confirmation could
move quickly through the Senate. Additionally, most press reports suggest that Senator Baucus’
successor as chairman will likely be Senator Ron Wyden (D-OR) who has opposed ad deduction
limitations in the past. Nonetheless, ANA continues to prepare for a possible major fight on this
issue, especially since it may still have traction in the House.
Product-Specific Proposals
Representative Jerrold Nadler (D-NY) once again introduced legislation, the Say No to Drug Ads
Act (H.R. 923) that would fully deny the deductibility of prescription drug ads. Additionally,
Senator Tom Harkin (D-IA) introduced legislation, the Healthy Lifestyles and Prevention America
Act (or the HeLP America Act – S. 39) that would end the tax deduction for the advertising of
tobacco products. Both of these bills were introduced earlier in 2013 but have yet to move out
of their respective committees. Senator Jay Rockefeller (D-WV), the second ranking Democrat on
the Senate Finance Committee (the committee with jurisdiction over taxes) has stated that he
would consider eliminating the tax deductibility of advertising of “unhealthy foods” to kids, and
Representative Rosa DeLauro (D-CT) has introduced legislation in the House to effectuate this
policy.
Outlook for 2014
The window for major tax reform is a narrow one. Senator Baucus’ imminent departure, much
earlier than expected, may create a significant roadblock to the rapid movement of the process.
Additionally, because 2014 is an election year, the window for moving “big” or “meaningful”
legislation will be short. Nonetheless, ANA will remain vigilant in this area, as these proposals
could still move, and developments in this Congress are likely to signal what will occur in future
Congresses.
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State Advertising Tax Deductibility
Background
Forty-nine of the 50 states are constitutionally required to balance their budgets every year.
Nearly all states exempt advertising from state sales or gross receipts taxes. When searching for
new revenue or looking to broaden the tax base to lower tax rates, however, states often examine
ending the tax exemption for advertising.
Over the last 25 years, ANA has helped defeat over 120 ad tax proposals in more than 40
states. These successful efforts have saved the ad community potentially billions of dollars in
additional tax burdens. We work with our member companies and our sister associations (the
American Association of Advertising Agencies (4A’s) and the American Advertising Federation
(AAF)) to respond to these threats. Through The Advertising Coalition (TAC), we have produced
the IHS Global Insight study, which demonstrates the benefits of advertising to state economies
around the country. We also work closely with the broadcasters, newspaper publishers, magazine
publishers and outdoor advertising groups in the states to explain why taxing advertising is a bad
idea.
2013 Proposals
Ohio
In February, Ohio Governor John Kasich (R) proposed a number of tax changes. His plan would
have cut state income taxes by 20%, corporate taxes by 50% on the first $750,000 in net
income, and the sales tax by 0.5% (to 5%). To offset these cuts, he proposed extending the
sales tax to nearly all business services, including advertising. In fact, only those services
considered “essential to modern life” would be tax exempt. He presented his bill in March as
HB 59 and a number of hearings were scheduled.
The advertising industry quickly mobilized in response. We helped form the Ohio Advertising Tax
Coalition with other allied groups such as the AAF, 4A’s and Ohio Association of Broadcasters,
which held grass roots meetings with members of the Ohio House of Representatives.
Additionally, Jim Davidson, the chief lobbyist for The Advertising Coalition, testified before the
House Finance and Appropriations Committee and explained why extending the sales tax to
advertising was bad tax policy.
Our lobbying efforts paid off. In April, when the Ohio House of Representatives released their
budget bill, it did not include the Governor’s proposals or any proposed tax on advertising.
Minnesota
Around the same time Ohio was considering its governor’s proposal, Minnesota Governor Mark
Dayton (D) proposed reducing the state sales tax by 20% from 6.8% to 5.5% and offsetting it
with an expansion of the sales tax base to include advertising services.
Once the bill was formally introduced and hearings were scheduled, we submitted testimony to
the Taxes Committee of the Minnesota House of Representatives expressing our opposition
(http://www.ana.net/getfile/18345).
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With the help of the numerous ANA member companies that are based or have major
installations in Minnesota, and the strong efforts of the Minnesota Communications Industry
Coalition, we were able to convince Governor Dayton and the legislature to back off its proposal
to extend the sales tax to advertising.
Louisiana
In March, Louisiana Governor Bobby Jindal (R) unveiled a tax reform proposal that would have
eliminated the state income and corporate taxes and increased the sales tax rate from 4% to
5.88% while extending the sales tax to a number of business services, including advertising
agency services. This proposal was made prior to the opening of the legislature’s 2013 session.
However, when he spoke to the legislature on its first day in session in April, Governor Jindal
announced he was backing away from his tax reform proposal. We had written in opposition and
the governor noted that the proposal had come under considerable criticism from both sides of
the aisle and from the state’s business community.
If these proposals had become law they would have cost the ad community hundreds of millions
of dollars in added tax costs in 2013 alone.
Outlook for 2014
ANA and the advertising industry had three significant victories in 2013. Unfortunately,
proposals like this come up every year – and as we learned again this year, both Republican and
Democratic leaders are open to considering taxing advertising. While the budget outlook of a few
states has brightened, other states are still struggling to recover from the depths of the financial
crisis. With our recent update to the IHS Global Insight study, we now have additional data that
shows the harm taxing advertising would impose on every state in the nation. We will continue to
work hard with our allies and friends when confronted with state advertising tax proposals.
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Food Advertising
Background
In recent years, the food, beverage, and restaurant industries have experienced increasing
pressure focused particularly on their advertising directed to children. The creation of First Lady
Michelle Obama’s “Let’s Move” campaign, created to foster the laudable goal of curtailing the
rising rates of obesity among America’s youth, demonstrates the Obama Administration’s strong
desire to make this issue a key area of its focus.
In the last few years, bills restricting food and beverage advertising to children have been
introduced in Congress and several state legislatures, though none of these proposals have
become law. Food advertisers have faced a major challenge in response to extremely restrictive
standards for food and beverage marketing to children under 18 years of age from the
Interagency Working Group (IWG) comprised of the Centers for Disease Control (CDC), the Food
and Drug Administration (FDA), the Federal Trade Commission (FTC), and the US Department of
Agriculture (USDA). Pressure has grown in the last year from the media and international
regulators as well.
The Interagency Working Group (IWG)
The Omnibus Appropriations Act of 2009 called for the establishment of an Interagency Working
Group (composed of the CDC, the FDA, the FTC, and the USDA) to carry out a study and provide
subsequent recommendations on food marketing to children and teenagers. The IWG’s
preliminary report was released in April 2011 and contained sweeping restrictive nutrition and
advertising proposals that were labeled as “voluntary.” If fully implemented, these restrictions
would not have allowed the advertisement of any food or beverage to children under 18 unless it
met highly restrictive, unprecedented guidelines for fat, sugar, and sodium. The restrictions
would also have covered twenty types of advertising, including: word-of-mouth, sponsorships,
philanthropic activities, and a catch-all “other” category. Because these proposals were
predicated on the necessity of protecting children’s health, ANA and other groups found the
“voluntary” label to be merely a mask for efforts at backdoor regulation.
ANA partnered with sister associations and member companies to form the Sensible Food Policy
Coalition (SFPC) in response to these proposals. The SFPC released a report demonstrating that
if the proposals were fully implemented and complied with, 88 of the 100 most commonly
consumed foods in the U.S. (including whole wheat bread, 2% milk, low-fat yogurt, and canned
vegetables) would fail to meet the IWG’s overly rigid nutrition standards. The Coalition also
released an economic analysis that demonstrated the substantial negative impacts the proposals
would have on jobs and sales if enacted.
ANA, in conjunction with the coalition, met with numerous Hill offices and engaged in a large PR
effort to highlight the adverse impacts of the proposals. Dan Jaffe of ANA’s Washington office
testified at a hearing on this issue before two subcommittees of the House Energy and Commerce
Committee. Along with coalition partners, we also worked extensively with the Appropriations
Committees of both the House and Senate to urge them to block the four agencies from releasing
a final report without performing a detailed cost-benefit analysis, as required by Executive Order
13563. Ultimately, as part of the final 2012 appropriations bill passed in December 2011 (the
2012 Consolidated Appropriations Act), the FTC was prohibited from using any funds to publish
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a final report without first performing a cost-benefit analysis. This Appropriations language has
been extended in every continuing resolution passed since then.
At a hearing before the House Appropriations Committee in March 2012, FTC Chairman Jon
Leibowitz stated that while the FTC still considered food marketing and childhood obesity to be
priorities, it was “time to move on” from the IWG proposals. Additionally, Commissioner Julie
Brill spoke at our Advertising Law & Public Policy Conference in March 2013. When asked about
the IWG report, she stated that the FTC was working at the request of Congress when it issued
the proposals. She further indicated that the Congress no longer appeared to want such a report,
and the FTC would not pursue it.
Children’s Food and Beverage Advertising Initiative
The most powerful self-regulatory approach to the food marketing issue is the Children’s Food
and Beverage Advertising Initiative (CFBAI), launched by the Council of Better Business Bureaus
(CBBB) in 2006. Under the original initiative, participants were required to direct at least 50
percent of food and beverage advertisements directed toward children to foods and beverages
that were healthier or “better for you.” Foods and beverages labeled as “better for you” were
supposed to meet established government and scientific standards as established by the FDA
and USDA. In addition, participants agreed to reduce the licensing of third party characters in
promoting foods, agreed not to use product placement of foods and beverages in programs
directed to children under 12, and agreed not to advertise foods and beverages in elementary
schools.
CFBAI standards have been revamped and strengthened twice in recent years. In January 2010,
the initiative was expanded to include advertising in child-directed video games, cell phone ads
targeting children, and word-of-mouth advertising. Participants also were required, starting in
January 2010, to target 100 percent of food and beverage advertisements to children 12 and
under to healthier products. In July 2011, CFBAI began requiring its participants to use uniform
nutrition standards for advertising food and beverage products to children with limits on sugar,
saturated fats, and sodium varying for different categories of food. These standards were
implemented by participants on December 31, 2013.
(http://www.bbb.org/us/storage/16/documents/cfbai/CFBAI-Category-Specific-Uniform-NutritionCriteria.pdf) Eighteen companies currently participate in CFBAI, and those 18 companies
represent roughly 80 percent of the food and beverage advertisements seen on children’s
programming.
Healthy Weight Commitment Foundation
The Healthy Weight Commitment Foundation is a CEO-led coalition designed with the goal of
reducing obesity by 2015. In 2010, the coalition pledged that its more than 230 member
companies will collectively cut 1.5 trillion calories from their products by the end of 2015.
The Foundation announced in March of this year that its members had exceeded the goal of
reducing 1.5 trillion calories in the U.S. marketplace almost two years ahead of schedule by
offering low calorie options of products, changing product recipes to allow for lower calorie
counts, and reducing portion sizes of single-serve products. The Foundation has also been
working alongside First Lady Michelle Obama on her “Let’s Move” Initiative.
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Congressional Activity
In January 2013, Senator Tom Harkin (D-IA), the Chairman of the Senate Health, Education,
Labor, and Pensions (HELP) Committee, introduced the Healthy Lifestyles and Prevention
America Act (http://www.gpo.gov/fdsys/pkg/BILLS-113s39is/pdf/BILLS-113s39is.pdf). This bill
would restore the FTC’s power to utilize unfairness rulemaking authority for advertising to
children. It would also reinstate the IWG effort and require a final IWG report by July 2014.
Representative Rosa DeLauro (D-CT), introduced H.R. 2831 in July. It would have prohibited the
tax deductibility of any marketing directed to children for food of “poor nutritional quality.” The
bill defines “poor nutritional quality” as any food not consistent with the most recent USDA
dietary guidelines. The bill provides a broad definition of “marketing” to include advertising,
product placement, point of purchase displays, packaging, character licensing, celebrity
endorsements, and in-school marketing (http://www.gpo.gov/fdsys/pkg/BILLS113hr2831ih/pdf/BILLS-113hr2831ih.pdf).
Additionally, in July, Senators Richard Blumenthal (D-CT), Dick Durbin (D-IL), Tom Harkin, and
Jay Rockefeller (D-WV) sent a letter to Viacom urging it to prohibit advertisements for unhealthy
foods on Nickelodeon (http://www.blumenthal.senate.gov/newsroom/press/release/blumenthalissues-letter-calling-on-nickelodeon-to-prohibit-advertisements-that-market-unhealthy-food-tochildren). In a separate statement released around the same time, Chairman Rockefeller said he
would consider eliminating the tax deductibility for the advertisement of “junk food” to kids if
Nickelodeon fails to take the actions requested. As the second Ranking Member of the Senate
Finance Committee, Senator Rockefeller is well positioned to push these types of tax issues.
State Activity
Vermont
Vermont Attorney General Bill Sorrell indicated in April at a Vermont General Assembly hearing
that he would examine ways to regulate food advertising to children in an effort to combat
obesity. We alerted our members to this development, and we will continue to monitor any news
from the Vermont AG’s office.
Connecticut
The Connecticut legislature took significant steps in regard to food labeling in the spring. HB
6519 would have required labeling of all genetically modified foods and beverages sold in
Connecticut. HB 6527, as originally drafted, would have required labeling of all genetically
modified infant formula and baby food. The legislation also imposed more rigorous disclosures in
advertisements for these products in Connecticut. ANA wrote a letter to Connecticut House
Speaker Brendan Sharkey and raised concerns about the serious adverse interstate commerce
and commercial speech issues at stake in both of these bills (http://www.ana.net/getfile/18653).
We argued that advertising and labeling of food products are regulated at the federal level, and
we noted that requiring specific labeling for products in Connecticut would impose significant
burdens on companies. Additionally, we pointed out that a large amount of the advertising seen
in Connecticut originates outside of the state, and that this legislation could significantly
penalize marketers using national or regional media to reach Connecticut residents.
HB 6527 was amended to allow for a “five state trigger,” meaning that it would not become
effective until at least five other states (two of which were contiguous to Connecticut) passed
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similar legislation. ANA then wrote Governor Dan Malloy of Connecticut and argued that even
with the so-called “five state trigger,” these bills did not overcome the significant interstate
commerce and commercial speech impacts (http://www.ana.net/getfile/19356). HB 6527 was
amended by the State Senate of Connecticut to lower the “trigger” to four states in the
Northeastern United States and to require at least one of the states to be contiguous to
Connecticut. The bill was also amended to cover all food products. It was passed by both the
Connecticut House and Senate. While it went into effect in October 2013, it will not be
enforceable until the “trigger” is met. We will continue to monitor this bill, especially if other
states become active on this issue, which could make the bill enforceable.
International Activity
WHO Europe
The World Health Organization’s (WHO) Regional Office for Europe released a report in June
calling for increased restrictions on the marketing of foods high in fat, salt, and sugar (“HFSS”)
to children (http://www.euro.who.int/__data/assets/pdf_file/0019/191125/e96859.pdf). The
report states that a majority of the ads for food in Europe are for unhealthy foods. It also states
that advertising is directly linked to obesity. It criticizes industry self-regulatory efforts as
insufficient. ANA is a key member of the World Federation of Advertising (WFA) and has
communicated with WFA on this report. It will no doubt intensify pressure on U.S. companies
who do business in Europe, and it may also contribute to criticism of food advertising efforts
domestically in the United States.
Chile
Chile, Ecuador, and Mexico have taken significant actions in regard to food advertisements in
2013.
In Chile, there is a new law that places significant restrictions on the advertisement of foods
considered high in calories, fat, salt, or sugar content. The law requires that foods in these
categories must be labeled as such, and such products may not be sold in primary or secondary
schools in Chile. There is an absolute prohibition on advertisements of these products targeted to
children under the age of 14, and any use of so-called toys or prizes in connection with the sale
of such products is banned. The Health Ministry of Chile must issue guidelines to determine
which products qualify to be covered by the law before the law can be fully enforced.
Ecuador
The National Assembly of Ecuador passed a law with significant restrictions on all
advertisements, including those for food products. Under this law, all foreign ads (which includes
companies without a majority of the stockholders being Ecuadorian nationals or legal residents
and those ads which do not have 80 percent or more of those contributing to the ad being
Ecuadorian nationals or legal residents) will be banned. Any advertisement, including food
advertisements, that will be shown during children’s programming must be approved by the
country’s Health Ministry. The law also states that ads for any products whose regular use may
“harm” the health of consumers (including alcoholic beverages, tobacco, and potentially some
foods) are prohibited.
Mexico
The Ministry of Health in Mexico has been tasked, pursuant to a new law, to come up with
regulations limiting food advertisements to children 12 and under. The new regulations will also
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impose taxes on foods and beverages high in fat, sodium, and sugar. Advertisements for foods
and beverages not meeting strict nutritional guidelines will not be allowed on television during
times that are deemed to be times where programming is targeted to children.
Media
A number of articles and books critical of the food industry have been published this year, as
well as studies linking obesity to advertising and criticizing industry self-regulation. Michael
Moss, a New York Times investigative reporter, for example, has published a book titled Salt,
Sugar, Fat: How the Food Giants Hooked Us, in which he describes efforts by food companies to
“hook” consumers on unhealthy food. Additionally, the television show Morning Joe has had
Michael Moss on as a guest a number of times to discuss his book, and the hosts of the show
have been very critical of the food industry and the marketing of foods. Pandora’s Lunchbox, by
New York Times business reporter Melanie Warner, is another book which examines the role of
processed food in American culture. Additionally, William Dietz, the former director of the
Division of Nutrition and Physical Activity at the CDC, has recently published a paper in which he
details the recent history of the food marketing landscape, including the IWG. In the study, he
seems to conflate the connection between increased television watching and obesity with food
advertising and obesity. Dietz calls for more direct parental involvement in future efforts to
regulate food advertising.
First Lady’s Meeting on Food Marketing
The First Lady convened a meeting of major food marketers, consumer groups, and trade
associations at the White House on September 18th. Dan Jaffe represented ANA at the meeting.
The First Lady gave an opening speech, in which she noted the positive efforts of many
companies and said she would continue to spotlight those companies who make positive efforts
in this area (http://www.whitehouse.gov/photos-and-video/video/2013/09/18/white-houseconvening-food-marketing-children). She also indicated, however, that such efforts, thus far,
were not sufficient to address the growing cultural problem of obesity. Notably, Mrs. Obama said
that the food industry’s critics must do more than simply criticize, as industry is limited in how
fast it can move to change. Much of the meeting was held on a strictly off-the-record basis, but
ANA believes industry may have an opportunity in the wake of this meeting to provide a
significant effort which the First Lady and the Administration can get behind and promote.
Outlook for 2014
We expect food, beverage, and restaurant advertising to remain a major issue. As long as obesity
continues to be a significant health crisis, there will be pressure on lawmakers and regulators to
“do something.” ANA will continue to work with coalition partners and members to highlight the
numerous and significant positive efforts of industry.
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Online Privacy and Behavioral Advertising
Background
The Internet provides consumers with a vast amount of free services and content primarily
funded by advertising. Online Behavioral Advertising (OBA), also called interest-based
advertising, involves the anonymous tracking of a user’s web browsing history in order to serve
the user ads tailored to his or her interests. This type of tailored advertising is carried out through
the use of a cookie, which is a small text file stored in the cache of a web browser.
OBA has enormous benefits for both consumers and advertisers. Consumers are more likely to
see advertisements of interest to them. Advertisers also can more effectively and efficiently reach
potential customers. However, this practice has been the source of expressions of increasing
privacy concerns in recent years by some members of Congress, federal regulators, and consumer
groups.
In 2009, the FTC called on industry to provide transparency concerning OBA practices and to
give consumers meaningful opt-out choices. In conjunction with a number of other associations,
ANA released Principles for Online Behavioral Advertising
(http://www.ana.net/advocacy/getfile/15279). In October 2010, a Self-Regulatory Program for
Online Behavioral Advertising was launched by ANA and its industry partners (the DMA, IAB,
NAI, 4As, and AAF). This new self-regulatory program was named the Digital Advertising Alliance
(DAA). Despite significant self-regulatory progress, there remain calls for stricter privacy
regulations from the Congress, federal regulatory agencies, state governments, and governments
of other countries.
Digital Advertising Alliance Self-Regulatory Program
The Program
Building on the release of the Self-Regulatory Principles for OBA, the Digital Advertising Alliance
launched the Self-Regulatory Program for OBA in October 2010 (http://www.aboutads.info).
Advertisements from participating companies display an icon that informs viewers they are
seeing an ad served to them based on OBA (http://www.ana.net/content/show/id/advocacyobatoolkit). If viewers click on the icon, they are taken to the DAA’s website where they are able
to access information about OBA and opt-out of further behavioral advertising from any or all
companies participating in the DAA program. Enforcement of the program is administered by the
Council of Better Business Bureaus (CBBB) and DMA. In its short time in existence, the DAA’s
icon has been placed multi-trillions of times, and a large number of advertisers are now
participating members. A strong and robust self-regulatory program remains the best hope for
preventing overly restrictive legislation in this area.
Mobile Guidelines
On July 24, 2013, DAA expanded the scope of its self-regulatory program to the mobile
environment (http://www.aboutads.info/DAA_Mobile_Guidance.pdf). These new guidelines were
written to help advertisers “provide consumers the ability to see and exercise control over the use
of cross-app, personal directory, and precise location data in mobile apps.” Because so many
advertisers, including ANA members, conduct substantial and increasing business in the mobile
environment, this expansion is crucially important to ensuring consumers that their privacy
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choices will be respected. It will also help to demonstrate to Congress and the FTC that the
industry is serious about protecting consumer choice.
Browser Action on Do-Not-Track
In May 2012, Microsoft announced that its new version of Internet Explorer (IE 10) would have
Do-Not-Track enabled by default, which is an opt-in standard for OBA. ANA, along with a number
of other associations argued that this move could be extraordinarily harmful to the advertising
community and the future of the free Internet. We sent a letter expressing our concerns to the
leadership of Microsoft in September 2012 (http://www.ana.net/content/show/id/analettermicrosoft).
Mozilla, which was initially critical of Microsoft’s Do-Not-Track by default plan, announced in
February 2012 that it was planning to start blocking all third party cookies, which are presently
an essential part of the functionality for the placing of interest-based ads. Mozilla claimed that it
was taking this action in response to consumer demand. ANA President and CEO Bob Liodice
published a blog entry criticizing the plan in March (http://www.ana.net/blogs/show/id/25279).
ANA has consistently argued that the opt-out choice provided by the Digital Advertising Alliance
is the only mechanism available that both provides consumer choice and does not unnecessarily
interfere with the Internet ecosystem that consumers have come to know, depend on, and
appreciate. In August, the DAA ran an advertisement in Ad Age that criticized the Mozilla plan
and called on advertisers to write to Mozilla and explain how the plan will harm them.
Additionally, Dan Jaffe of our Washington office had a guest op-ed in The Hill on this issue
(http://thehill.com/blogs/congress-blog/technology/315595-dont-let-the-third-party-cookiecrumble).
ANA also joined the World Wide Web Consortium (W3C). The W3C is an international
organization that sets protocols for the World Wide Web such as web programming language
standards like HTML. The W3C established a working group in an attempt to establish a Do-NotTrack standard for the web. Keith Scarborough, a Senior Vice President in ANA’s Washington
office participated in the working group, including representing ANA at the W3C meeting in
Amsterdam in October 2012.
After months of discussions, the working group has not reached any consensus on a Do-NotTrack standard that would be adopted in the marketplace. Indeed, we have consistently argued
that the W3C, a technical standard-setting body, is not an appropriate forum for a policy debate
about Do-Not-Track. The W3C working group is now at a critical crossroads. Peter Swire, a
former law professor at Ohio State University and privacy czar for President Clinton, served as CoChair of the working group for several months. In July, he unilaterally pushed for an approach
that has little support from either industry groups or consumer privacy advocates. Swire recently
resigned as co-chair and while discussions are continuing, it is not clear that the working group
will ever reach any consensus. Throughout the process, we have argued that the DAA selfregulatory program already provides consumers with meaningful choice about interest-based
advertising. Ultimately, after its failure to reach a workable consensus, some of the stakeholders
dropped out, and DAA followed suit in September.
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Congressional Activity
There have been a number of legislative proposals in the last few years to establish Do-Not-Track
mechanisms. In the past, these bills have come from a number of members of both the House
and Senate and have been bipartisan. This year was no different.
In February, Senate Commerce Committee Chairman Jay Rockefeller (D-WV) and Senate
Commerce Committee Member Richard Blumenthal (D-CT) introduced the “Do-Not-Track Online
Act of 2013.” This bill calls for an FTC rulemaking to establish a Do-Not-Track mechanism.
Chairman Rockefeller held a hearing on this issue in April. At the hearing, he accused industry of
dragging its feet intentionally to slow down the process of establishing a Do-Not-Track standard.
Witnesses at the hearing included the General Counsel of Mozilla, as well as Lou Mastria, the
Managing Director of the DAA.
In May, Representative Hank Johnson (D-GA, 4) introduced H.R. 1913, the “Application Privacy,
Protection, and Security Act of 2013”. This bill would require notice to consumers before any
data is collected by an app and would also require an easy opt-out mechanism. Additionally,
several data security and geo-location bills have been introduced in both the House and the
Senate.
In August, Congressman Lee Terry (R-NE) and Congresswoman Jan Schakowsky (D-IL), the
Chairman and Ranking Member of the House Energy and Commerce Subcommittee on
Commerce, Manufacturing, and Trade announced the formation of a Bipartisan Privacy Working
Group. The stated goal of the group is to “examine these complex issues with a balanced
approach that recognizes the need to protect personal information online in a manner that
preserves growth and innovation.” The CMT Subcommittee has primary authority over online
privacy legislation on the Energy and Commerce Committee.
Federal Trade Commission
ANA has continued to engage, both on its own and through the DAA, with the FTC on privacy
issues. Commissioner Julie Brill spoke at our Advertising Law & Public Policy Conference in
March. While she noted the self-regulatory efforts of DAA, she called on industry to do more to
protect consumer choice. She has also begun to talk about a “Reclaim Your Name” campaign, in
which she calls for consumers to have easy-to-use tools available to view what data is collected
about them and the ability to change that data if it is inaccurate. Commissioner Brill wrote an
op-ed on this topic in the Washington Post in August (http://articles.washingtonpost.com/201308-15/opinions/41412540_1_data-brokers-fair-credit-reporting-act-data-fuel). ANA has a strong
working relationship with Commissioner Brill, and we will continue to engage with her on this
issue.
Commissioner Ohlhausen spoke at a DAA Privacy Summit in June 2013. Dan Jaffe of ANA’s
Washington office introduced and moderated a question and answer session with her. During this
discussion, Commissioner Ohlhausen called the DAA’s self-regulatory program “one of the great
success stories in the [privacy] space” and said she favored self-regulation over new rulemaking
from the FTC. Commissioner Ohlhausen also warned that some of the proposals put forward by
browsers and other companies ostensibly to protect privacy could have, if not carefully designed,
significant adverse impacts on competition, which the FTC is also responsible for fostering and
protecting.
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New FTC Chairwoman Edith Ramirez has continued to voice concerns over consumer privacy in
the online sphere as she has since first being appointed to the Commission. In August 2013, she
addressed the annual conference of the Technology Policy Institute. During that speech, she
noted the benefits that data collection can have, but compared the FTC to a lifeguard at a beach,
saying that the FTC’s job was “not to spoil anyone’s fun but to make sure that no one gets hurt.”
She also reiterated her previous calls for baseline privacy legislation from Congress. ANA has met
with Chairwoman Ramirez, both on its own and through DAA, and she spoke at our Law
Conference in 2011. The Chairwoman also called for an FTC moderated session to examine “The
Privacy of Things,” which was held in November in a workshop called “The Internet of Things”
(http://www.ftc.gov/news-events/events-calendar/2013/11/internet-things-privacy-and-securityconnected-world). The FTC has subsequently opened a comment period for issues raised at the
workshop (http://www.ftc.gov/news-events/press-releases/2013/12/ftc-seeks-comment-issuesraised-internet-things-workshop). We will continue to work closely with her office.
State Activity
In the absence of federal legislation, states have sometimes attempted to establish their own
privacy regimes. ANA believes that a state-by-state approach to this issue would put an
extraordinary burden on industry to comply with numerous varying laws and regulations. 2013
saw several major privacy bills introduced in California.
AB 370 was proposed in California to require that websites disclose how they respond to Do-NotTrack signals on the Internet and to disclose whether or not information was collected by third
parties. ANA felt this proposal was potentially disruptive, as there is currently no universal
definition for Do-Not-Track, and the bill as originally written would have required first party
operators to answer for the actions of third parties. We joined and provided financial support to a
coalition run by DLA Piper Law Firm in Washington that works specifically on state privacy
legislation to track this bill and respond appropriately. ANA also joined the California Chamber of
Commerce to help keep an eye on the privacy situation in California. ANA sent a letter to the
bill’s sponsor, along with the IAB and the 4As pointing out why the bill, as introduced, was
counterproductive.
The DLA Piper Coalition, along with the California Chamber, were able to work productively with
the Attorney General’s office to amend AB 370 considerably. In regard to disclosure of “response
to DNT signals,” website operators can now comply with the law simply by linking to a selfregulatory program such as DAA in their privacy policies. Following this amendment, the law has
passed both the California Assembly and the State Senate, and has gone into effect
(http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201320140AB370).
The California Attorney General’s office is currently in the process of drafting a “Best Practices”
document to advise industry on compliance with this law. ANA has been monitoring the progress
of this document through the DLA state privacy coalition.
AB 1291 would have required California website operators to supply within 30 days, upon
consumer request, “any personally identifiable information shared with third parties.” The bill
drastically altered the definition of “personally identifiable information” to include IP addresses
and other similar types of identifiers. ANA, along with IAB and AAF, sent a letter detailing
concerns with this bill (www.ana.net/getfile/18615). We noted that it provided an unworkable
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definition of personal information that might, in contrast to the bill’s intended purpose, actually
cause companies to maintain more data out of an abundance of caution. We also pointed out
that the amount of data needed for verification purposes could actually run counter to the bill’s
underlying policy goal. This legislation was converted to a two-year bill, which means it has been
tabled until 2014 for further action.
SB 568 was introduced in the California State Senate and deals with Internet marketing to
minors. Under the bill, website operators are barred from marketing or advertising to minors
certain products that minors cannot legally purchase (e.g. tobacco and alcohol) in California.
Additionally, this bill prohibits an operator from compiling or allowing a third party to compile a
minor’s personal information for the purposes of advertising. If an advertising service is notified
by a website that its site is directed to minors, the provisions of the bill would apply to that
service. The bill also requires operators to allow children under 18 to remove postings from their
social media sites, but would not require operators to be responsible for erasing the information
from any third party sites that may have re-posted it. This bill has been altered significantly from
its original draft, which barred all advertising to minors and not just for specified products. This
bill has been signed into law in later September 2013
(http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201320140SB568) .
California Privacy Ballot Initiative
Also in California, a broad draft ballot initiative regarding privacy was filed by former State
Senator Steve Peace and trial lawyer Michael Thorsnes. If enacted, it would have amended the
constitution of the state of California to prohibit the outsourcing of personal information
collected by either a business or the government to third parties without explicit consent of the
consumer, even for legitimate and ordinary business purposes. Additionally, its definition of
personally identifiable information was extremely broad and included information that could
possibly be paired with any other information to reveal a consumer’s identity. These changes
would have seriously undermined many common business practices that rely on a certain amount
of outsourcing for everyday functions.
ANA has worked within the DLA Piper coalition to monitor this initiative. It has been withdrawn,
but there are some indications that the drafters may try to revive it. As previously drafted, the
initiative faced a steep climb. It would likely not have passed muster with the Attorney General’s
office given the significant restrictions it would have placed on government in addition to
business. Even if it passed through the Attorney General’s office, the proponents would have
needed to collect more than 800,000 signatures in 150 days.
Children’s Online Privacy Protection Act (COPPA)
On July 1, 2013, the FTC’s new Children’s Online Privacy Protection Act (COPPA) guidelines
came into effect (http://www.ftc.gov/opa/2012/12/coppa.shtm). These guidelines, which first
came into force in 1999, contain strict guidelines governing the collection of personal
information from children under the age of 13. Website operators are required to make all
reasonable efforts to obtain verifiable consent from parents before personal information from
children 13 or under is collected, used, or disclosed. Those operating websites or online services
directed to children age 13 or under and collect personal information or those who operate
“general audience websites” that collect such information must comply with COPPA. The FTC
uses strict standards to determine what qualifies as a “child directed site” and who qualifies as
an “operator.”
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The FTC solicited comments in September 2011 on its proposed guidelines updates, including
new definitions for “personal information” and “collection.” ANA, along with other associations
filed comments in December 2011 (http://ftc.gov/os/comments/copparulereview2011/0035782383.pdf). In response to the comments received in 2011, the FTC sought comments on a
clarification of the term “operator,” a modification of the term “website or online service directed
to children,” and a modification of what qualifies as “personal information.” ANA, in conjunction
with the Direct Marketing Association, filed additional detailed comments on September 26th.
(http://www.ana.net/getfile/17944) The comments stated that the rules, as they existed at that
time, were adequate and that the proposed modifications could be technically challenging to
implement and frequently go beyond congressionally mandated authority as spelled out in the
COPPA Act. Additionally, we stated these proposals could adversely and inappropriately impact
sites that are not directed to children.
Although the new guidelines are now in effect, there have been suggestions that the FTC will not
begin strict enforcement of new standards until closer to January 1, 2014, in order to give
companies time to catch up on compliance. Nonetheless, ANA members should be actively
working to comply. We will continue to monitor any news on FTC application of these new
guidelines.
Do Not Track Kids Act of 2013
In November, Senator Ed Markey (D-MA) and Congressman Joe Barton (R-TX), longtime allies on
the subject of children’s privacy, along with Senator Mark Kirk (R-IL) introduced the “Do Not
Track Kids of 2013” Act (http://www.markey.senate.gov/documents/2013-1114_Markey_DNTK.pdf). The bills, introduced in the House and Senate at the same time, would
prohibit online companies from collecting personal and location information from anyone under
13 without parental consent and anyone 13 to 15 years old without the user’s consent. They
would require consent of the parent or teen prior to sending targeted advertising to the
teen. Additionally, these bills would create an “eraser button” for parents and children by
requiring companies to allow users to eliminate publicly available personal information when
technologically feasible.
This legislation is similar to legislation co-sponsored by Markey and Barton when Markey was still
a member of the House.
DAA Compliance Warning
The Council of Better Business Bureaus’ Accountability Program, tasked with enforcement of the
Digital Advertising Alliance’s Self-Regulatory Program, announced in late October that it had
discovered a “significant minority of website operators that are otherwise in compliance with the
OBA Principles that are omitting notice of data collection for OBA on their websites in cases in
which the third parties are not able to provide real-time notice without first-party assistance.”
The Program stated that under the DAA’s Self-Regulatory Principles, website operators are
required to provide enhanced notice (via a hyperlink or the DAA’s AdChoices icon) to consumers
on any page in which a third party may be collecting or a first party is collecting data for transfer
to a third-party for OBA purposes. The Accountability Program noted that a number of websites,
even some of those that are making diligent efforts to comply with the DAA’s Principles, are not
providing the enhanced notice required.
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In response, the CBBB’s Accountability Program issued its first Compliance Warning, stating that
the enhanced notice would be enforced effective January 1, 2014
(http://www.asrcreviews.org/wp-content/uploads/2013/10/Accountability-Program-First-PartyEnhanced-Notice-Compliance-Warning-CW-01-2013.pdf). ANA sent an alert to our members
about this Compliance Warning in early December and urged all members to contact the CBBB
for any questions on proper enforcement.
Outlook for 2014
We expect online privacy and interest-based advertising to remain a hot button issue area.
Chairman Rockefeller is retiring from the Senate in 2014 and may try to make this a legacy
issue. If significant privacy legislation passes in California, it could trigger initiatives in others
states. Additionally, fallout from recent disclosures about the National Security Agency’s (NSA)
ability to quickly obtain vast amounts of data will add substantial fuel to calls for stricter privacy
regulation nationwide and internationally, even though data collection for marketing purposes
clearly is highly distinguishable from NSA terrorism-focused activities.
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ICANN Top Level Domain Expansion
Background
The Internet Corporation for Assigned Names and Numbers (ICANN) is the non-profit
organization that operates the Internet Domain Name System under a contract with the
Department of Commerce’s National Telecommunications and Information Administration
(NTIA). In June 2011, ICANN’s Board of Directors approved a plan to vastly expand the number
of Top Level Domains (TLDs) on the Internet, which are those labels that appear to the right of
the dot in an Internet address (e.g., “.com” and “.org”).
Although ANA had consistently expressed concerns to ICANN about the proposed virtually
unlimited Top Level Domain rollout, we significantly ramped up our activities after the formal
and full-speed-ahead approval of the program in 2011. We organized the Coalition for
Responsible Internet Domain Oversight (CRIDO), consisting of 181 national and international
companies, associations and organizations. CRIDO sent a petition to NTIA in November 2011
asking NTIA to use its best efforts to urge ICANN to delay the roll-out of the program.
Additionally ANA lobbied the FTC and Congress for support of our position. This culminated in
two congressional hearings at which ANA testified, as well as an expression of strong opposition
to the program from then FTC Chairman Jon Leibowitz who stated that without additional
protections built into the process, the rollout would be a “disaster” for consumer protection.
We continued to urge ICANN to slow down the process in order to carefully consider the potential
adverse effect of the program on consumers and trademark holders during 2012. We attended
the three ICANN international stakeholder meetings held in 2012 in Costa Rica, Prague, and
Toronto and made our concerns known in detail.
ICANN “Strawman Proposal”
While we had many concerns with this program, one of the chief problems facing advertisers was
the pressure on trademark holders to “defensively register.” ANA worried that member
companies would be forced to register new TLDs or Second Level Domains (those to the left of
the dot) in order to alleviate the concern that a competitor or nefarious party would take the
name. ANA pointed to the recent roll-out of the .XXX Top Level Domain, in which numerous
entities (such as companies, universities, and non-profits) spent tremendous amounts of money
to register brand names and common misspellings of brand names in order to avoid the risk of
those names being associated with any purpose related to the .XXX domain, which had been set
up ostensibly to provide sites for adult entertainment registrations. New TLDs applied for under
the new program, such as .SUCKS, .SEX, .GRIPE, and .WTF, also appear to have the potential to
create this pressure for defensive registrations, as did a number of other new TLDs.
ANA first pushed for a “Do-Not-Sell” registry for TLD strings in January 2012. Under that
proposal, companies, NGOs, and IGOs, would have been allowed to register their brands
temporarily, without cost, on a list maintained by ICANN during the first round of applications.
We had proposed that such a system be enacted as part of the “batching process” ICANN had
said would be necessary for the roll-out of new strings. Later, after this proposal was rejected,
ANA proposed a Do-Not-Sell approach for the second level, and we also encouraged NTIA to
push for it at the Toronto ICANN meeting. In doing so, we noted a growing consensus in the
business community that a form of block list was needed.
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Ultimately, as a result of new ICANN CEO Fadi Chehadé meeting with ANA, as well as ICANN’s
Business Constituency (BC) and Intellectual Property Constituency (IPC), at the Toronto meeting
in October 2012, a “Strawman Proposal” was put forward by ICANN. This proposal would have
allowed for a 30-day sunrise period for new TLDS, an extension of the Trademark Claims period
for new TLDs to 90 days, a “Claims 2” period that rights holders could participate in for a fee,
and would have allowed rights holders to submit up to 50 domain names found to have been
previously registered for abusive purposes and have those strings associated with trademarks
registered within the Trademark Clearinghouse. The proposal did not include a Limited
Preventative Registration (LPR) mechanism (similar to Do-Not-Sell) contained in the Intellectual
Property Constituency and Business Constituency (IPC/BC) proposals.
ICANN launched a comment period for both the “Strawman Proposal” and the LPR proposal.
ANA successfully got the comment period extended, citing that the holiday period did not allow
adequate time for stakeholders to formulate thoroughly developed proposals
(http://forum.icann.org/lists/tmch-strawman/pdfMYNZdfS8eq.pdf).
ANA filed comments on the proposals on January 15, 2013 (http://www.ana.net/getfile/18223).
We detailed the necessity of protecting brand holders’ interests in the brands they have spent
substantial amounts of time and money to develop. We also pointed out that there were
provisions within the proposals to protect those who had legitimate rights to a name that was also
the registered trademark of another entity. More than 60 sets of comments from major
companies, associations, and organizations were filed in support of the proposals, including the
LPR, which ANA argued was a demonstration that a wide range of stakeholders were concerned
about being adequately protected.
Fadi Chehadé spoke at the ANA Advertising Law and Public Policy Conference on March 20,
2013. At the Conference, he announced that the 30-day Sunrise period, the extension of the
Trademark Claims period to 90 days, and the submission of strings previously used for abusive
purposes would all be implemented. The so-called “Claims 2” period was not implemented,
which ICANN stated was due to the fact that it was a “policy” rather than implementation
matter. Additionally, the LPR was labeled “policy” and was tabled indefinitely.
ICANN 46 Meeting in Beijing and the GAC Communiqué
ICANN’s Beijing meeting was held in early April. Amy Mushahwar of Ballard Spahr LLP
represented ANA at the meeting. On April 11th, ICANN’s Governmental Advisory Committee
(GAC) issued a Communiqué to the ICANN Board of Directors detailing its concerns
(https://gacweb.icann.org/download/attachments/27132037/Beijing%20Communique%20april2
013_Final.pdf?version=1&modificationDate=1365666376000&api=v2). The GAC raised
significant concerns about possible string similarity confusion between singulars and plurals of
words (e.g., .AUTO and .AUTOS, as well as .CAR and .CARS). The Communiqué also expressed
concern that the WHOIS database for identifying owners of domain names was insufficient.
Additionally, the GAC called for a new Registrar Accreditation Agreement (RAA) to be finalized by
ICANN before the delegation of new TLDs.
ICANN opened a comment period on the Beijing Communiqué’s advice, and ANA filed comments
(http://forum.icann.org/lists/comments-gac-safeguard-advice-23apr13/msg00065.html). We
stated that we supported most of the proposals in the Advice, and we urged ICANN to carefully
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consider the safeguard proposals before implementing new TLDs. Around the same time, ICANN
also opened a comment period for the Final RAA. ANA also filed comments on this proposal
(http://forum.icann.org/lists/comments-proposed-raa-22apr13/msg00011.html). In our
comments, we expressed support for ICANN adopting many of the law enforcement protections
that had been suggested by the GAC previously, but we expressed some concerns that certain
enforcement mechanisms may not be strong enough.
ANA has also been proactive in keeping congressional leaders and their staffs apprised of
developments at ICANN. Chairman Jay Rockefeller (D-WV) of the Senate Commerce Committee
sent a letter to ICANN’s Board of Directors Chairman on June 26, 2013
(http://www.ana.net/getfile/18787). In this letter, he expressed concern about potential adverse
consequences of an immediate gTLD roll-out and suggested that ICANN “fully consider and act
upon the GAC safeguard advice.” He also stated that ICANN ought to consider a limited first
round of new gTLDs to allow for an effective review.
The Senate Appropriations Committee, in its Fiscal Year 2014 Report for the Departments of
Commerce, Justice, Science, and Related Agencies exerted additional pressure on NTIA
(http://www.gpo.gov/fdsys/pkg/CRPT-113srpt78/pdf/CRPT-113srpt78.pdf). The Report called for
“greater participation and advocacy within the GAC and any other mechanisms within ICANN in
which NTIA is a participant.” It also called for NTIA to issue a report detailing ICANN’s
compliance efforts with the Affirmation of Commitments, as well as an assessment by NTIA as to
whether or not ICANN “will have in place the necessary security elements to protect stakeholders
as ICANN moves forward with expanding the number of top level Internet domain names
available.” The Report calls for NTIA to report to the Committee within 30 days on these issues.
This important development came about, in part, as a result of the continued advocacy efforts of
ANA on the Hill. If this language were to pass in a final appropriations bill, it would place a
substantial spotlight on NTIA to help pressure ICANN into mitigating many concerns with the
TLD program.
Name Collisions
In March, we began hearing from Verisign (the registry of .COM, the largest current TLD), PayPal,
and a number of Internet and digital security companies about the potential for some new
proposed gTLDs to result in “collisions” or “clashes” with internal, privately used domains within
companies. These entities have expressed that private domains used internally by many
companies (such as .MAIL, .HOME, and .CORP) will clash with identical applied-for TLDs should
those TLDs ultimately be granted. This could lead to the possibility of server failures and
significant security breaches.
Verisign filed an 8-K with the Securities and Exchange Commission detailing its concerns in
April (https://www.sec.gov/Archives/edgar/data/1014473/000101447313000012/form8k32813xex992.htm). Verisign also warned that stability issues with the DNS could occur as
large amounts of new TLDs were added to root servers. PayPal sent a letter to ICANN in March
addressing their security concerns with in-use internal domain names being delegated as new
TLDs (http://www.icann.org/en/news/correspondence/hill-smith-to-chehade-crocker-15mar13en.pdf). The Certificate Authority Security Council (CASC), as well as Digicert, both of which
regulate security certificates on the Internet, also expressed concerns about collisions between
new TLDs and existing private domains.
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On August 5, 2013, ICANN released a Consultant’s Report on the Security and Stability issue
with new TLDs (http://www.icann.org/en/about/staff/security/ssr/name-collision-02aug13-en.pdf).
This report found that roughly 80 percent of applied-for TLDs have a “low risk” of potential name
clashes. It found that there was an “uncalculated risk” for roughly 20 percent, and it singled out
two applied for strings, .HOME and .CORP as “high risk.” As a result of the report, ICANN
recommended proceeding with delegating the so-called “low risk” TLDs while admitting some
clashes could occur. It also recommended studying those with “uncalculated risks” for an
additional three to six months. Additionally, ICANN proposed an indefinite delay for delegating
the two “high risk” TLDs, .HOME and .CORP, until mitigation efforts can render them “low risk.”
This report unfortunately was based solely on a numeric analysis of potential clashes within the
DNS, utilizing a snapshot of DNS information taken over a very short time period. It did not
provide a qualitative analysis of the kinds of services that could be affected or the level of risk
that could be involved. In fact, the Executive Summary of the Report itself states, “An additional
qualitative analysis of the harms that might ensue from those collisions would be necessary to
definitively establish the risk of delegating any particular string as a new TLD label, and in some
cases the consequential harm might be apparent only after a new TLD label had been
delegated.” Thus, ANA has argued and continues to argue that this Report is seriously
inadequate, and it is improper to go forward with a rollout based on the information contained in
it without a true qualitative analysis of risk.
ICANN opened a comment period on these mitigation proposals on August 6, 2013. Comments
were due on August 27, 2013, and reply comments were due on September 17, 2013. ANA
wrote a letter to ICANN on August 8, 2013 asking for an extension of the comment period
(http://www.icann.org/en/news/correspondence/jaffe-to-chehade-09aug13-en). We argued that
the necessary technical analysis of possible risks was complex and would take much longer than
the very limited time allotted, particularly as the comment period fell in the middle of the
summer vacation season. We also filed comments on August 27, 2013 and reiterated our
concern that not enough time had been allowed for a thorough review by stakeholders
(http://forum.icann.org/lists/comments-name-collision-05aug13/msg00021.html). A number of
other groups, including General Electric, Verisign, the American Insurance Association,
Microsoft, Yahoo!, and two constituencies within ICANN (the Business Constituency and the
Intellectual Property Constituency) echoed these concerns. A coalition of electric cooperatives in
New Mexico even stated that the risks could potentially pose danger to its entire infrastructure
that could seriously jeopardize its electric grid. Additionally, the Chertoff Group, a global security
advisory firm run by former Secretary of Homeland Security Michael Chertoff, urged ICANN to
take measures to make operators of critical infrastructure aware of the potential clash issues in
order to fully mitigate the potential risks. We filed Reply Comments on September 16, 2013, in
which we reiterated our belief that the assessment of the potential risks was insufficient and
noted that others shared our concerns (http://forum.icann.org/lists/comments-name-collision05aug13/pdf3FXr4zBb9d.pdf).
In December, ICANN issued a “Guide to Name Collision Identification and Mitigation for IT
Professionals” (https://www.icann.org/en/about/staff/security/ssr/name-collision-mitigation05dec13-en.pdf). However, this report shifts the burden of identifying and repairing potential
clash issues to IT professionals.
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Rollout of New gTLDs
The first new gTLDs were delegated in October 2013. The first Latin script new gTLDs were
delegated in early November. New gTLDs have been steadily introduced since, and a list of those
delegations as they occur is available at http://newgtlds.icann.org//en/program-status/delegatedstrings. As of the end of 2013, 91 new gTLDs had been delegated, representing a major increase
over the 22 gTLDs in existence at the beginning of 2013.
ANA continues to believe that the risk to brand names is great. At least some of our fears may
have been realized in a recent press report suggesting that a would-be owner of the .SUCKS TLD
was aiming to charge up to $25,000 per registration in the Sunrise period and was offering a
limited offer of a $2,500 registration before the Sunrise period.
Outlook for 2014
We will continue to monitor the potential effects on brandholders and consumers of the roll-out,
should it occur in this timeframe. We will also continue to voice our concerns about the
inadequate protections for brandholders within the new TLD program, as well as the rushed
deployment. ANA will also remain in contact with interested parties on the Hill, updating them
on the latest developments in this area.
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Patent Trolls
Background
Patents, when used properly, promote innovation of new technologies and methods of doing
business. The public is served by the advent of newer and better technologies and products, and
producers benefit by reaping rewards for expensive research and development.
In recent years, there have been a growing number of patent infringement suits filed by patent
assertion entities (PAEs), also called “patent trolls.” These so called “trolls” do not produce or
manufacture products themselves, but instead purchase patents with broadly defined terms
(typically business method patents) and then file suits against both manufacturers and end
users, such as advertisers and small businesses, claiming infringement of these rights.
In most of these suits, the patent troll would lose at trial. However, given the enormous costs of
patent litigation, most businesses settle with the trolls. This reality only serves to provide greater
incentives for patent trolls to repeat the process again and again.
A recent report from the White House showed that as many as 100,000 companies were
threatened with litigation by patent trolls just in the last year. Unlike most political issues in
Washington, there appears to be true movement on both sides of the political aisle to find ways
to curb these abusive practices.
Legislation
A number of bills in regard to patent trolls were introduced in the Congress in 2013 on a
bipartisan basis.
Representatives Peter Defazio (D-OR) and Jason Chaffetz (R-UT) co-sponsored H.R. 845, which
would allow for the recovery of legal fees in wrongful patent infringement suits. H.R. 2024,
introduced by Congressman Ted Deutch (D-FL) would require the owner and other parties with an
interest in a patent to disclose themselves to the United States Patent and Trademark Office (US
PTO) when the patent is filed. Any future new owners of the patent would likewise be required to
disclose themselves and all interested parties when taking over the patent, and the collection of
damages in a patent infringement suit would be barred if these requirements were not met.
Congressmen Hakeem Jeffries (D-NY) and Blake Farenthold (R-TX) introduced H.R. 2639, which
would require heightened pleading standards in complaints for patent infringement suits with
regard to the identity of the party bringing suit and the actual infringement alleged. This bill
would also allow for suits against end users to be put on hold until suits against the
manufacturer are settled.
Representatives Darrell Issa (R-CA), the chairman of the House Oversight and Government
Reform Committee, and Judy Chu (D-CA) introduced H.R. 2766 in July. This bill would amend
the Leahy-Smith Investments Act to give the US PTO broader post-grant review authority for
business method patents (those most commonly used by patent trolls to exert claims). Currently,
this strict review of business method patents applies only to those related to “financial services.”
Senator Chuck Schumer (D-NY) introduced an almost identical bill, S. 866, in May.
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Additionally, Senator Patrick Leahy (D-VT) and Congressman Bob Goodlatte (R-VA), the chairmen
of the Senate and House Judiciary Committees respectively, put out draft legislation in May that
incorporates many different approaches put forward in other legislation to curb abusive patent
litigation, along with a number of other additional provisions.
The Innovation Act
In late October 2013, Chairman Goodlatte, along with a number of other bipartisan co-sponsors,
introduced H.R. 3309 (the “Innovation Act”). This bill contained a number of mechanisms to
undermine the schemes by which patent trolls operate, including: heightened pleading standards
in complaints, transparency about those with financial interests in the patent, cost-shifting
mechanisms that can allow a court to mandate that the loser pays both side’s litigation fees,
stays of patent suits involving end users until suits against manufacturers have been resolved,
and expanded post-grant review authority of the U.S. Patent and Trademark Office. A hearing on
the bill was held by the House Judiciary Committee in late October.
The Innovation Act was marked up by the House Judiciary Committee in mid-November. Before
the markup, ANA, along with 20 other associations, sent a letter to members of both the House
and Senate Judiciary Committees, urging the inclusion of language in the ultimate bill that would
cover “demand letters” (the initial letters sent by patent trolls to alleged infringers). At the
markup, Representatives Jason Chaffetz (R-UT, 3), Ted Deutch (D-FL, 21), and Spencer Bachus
(R-AL, 6) introduced an amendment expressing the sense of Congress that demand letters
lacking particularity about the patents alleged to be infringed constitute a deceptive business
practice. The amendment was passed at the markup. The bill was reported out of the Judiciary
Committee on November 20th on a strong bipartisan vote of 33-5. The Innovation Act was passed
by the full House on December 5, 2013 on an unusually strong bipartisan basis of 325-91.
During the floor debate of the bill, Representatives Chaffetz and Lee Terry (R-NE, 2) spoke in
favor of the need for stronger provisions regarding demand letters.
Patent Transparency and Improvements Act of 2013
Chairman Leahy, along with Senators Mike Lee (R-UT) and Sheldon Whitehouse (D-RI),
introduced S. 1720 (the “Patent Transparency and Improvements Act of 2013”) in midNovember 2013. This bill contains a number of provisions similar to the ones seen in the
Innovation Act, as well as some further revisions sought by Chairman Leahy. Notably, S. 1720
contains language that specifically labels bad faith demand letters as an unfair and deceptive
business practice, subjecting such letters to the authority of the FTC. A hearing on the bill was
held by the Senate Judiciary Committee in mid-December, and a markup is likely to be held
sometime in early 2014.
In addition to these bills, hearings have been held by both the House Energy and Commerce
Committee and the Senate Commerce Committee on the subject of bad faith demand letters. At
both hearings, there was strong bipartisan support for the FTC investigating bad faith demand
letters as unfair and deceptive business practices.
Administrative Action and State Patent Troll Initiatives
In June, the White House announced seven legislative recommendations and five executive
directives aimed at combatting patent trolls. A summary of those recommendations can be found
at http://www.whitehouse.gov/the-press-office/2013/06/04/fact-sheet-white-house-task-forcehigh-tech-patent-issues. The White House also issued a report, available at
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http://www.whitehouse.gov/sites/default/files/docs/patent_report.pdf, which stated that as many
as 100,000 companies had been threatened with litigation by patent trolls in the last year.
The FTC also has become activated in regard to this issue. Chairwoman Edith Ramirez stated in a
speech in June that the FTC would use its investigative powers under Section 6(b) of the FTC Act
to investigate patent trolls (http://www.ftc.gov/speeches/ramirez/130620paespeech.pdf).
In August, the Government Accountability Office (GAO) released a report on patent suits
(http://www.gao.gov/assets/660/657103.pdf). The report stated that patent litigation had
increased by almost 33 percent from 2010 to 2011. It also found that the number of defendants
in patent suits had increased 129 percent from 2007 to 2011. The report urged more focus by
the PTO on improving the processes for patents, particularly those for software.
Just recently, the Attorney General of Minnesota reached a settlement with a patent troll known
as the “scanner troll.” This entity claimed to own a patent on the technology that allows
scanning office documents to emails and was sending letters to both large and small companies
demanding payments of $1000 or more for each employee using the technology. Under the
settlement with the Minnesota Attorney General’s office, this entity must now inform the AG’s
office and obtain its consent before sending demand letters to Minnesota companies. In June,
the Vermont AG filed a lawsuit against this same entity that had sent demand letters to a number
of organizations in Vermont, including non-profits.
Additionally, the Attorney General of the State of Nebraska, Jon Bruning, has recently waded into
the patent troll area. In August, he sent a cease-and-desist letter to the legal counsel of the same
“scanner troll,” warning that its letters to Nebraska companies violate unfair and deceptive
business practices in the state. The Attorney General of Nebraska has subsequently been named
a defendant in a case by another company claiming that his letter interferes with the rights of
companies to litigate legitimate patent infringements. This case demonstrates both a further
willingness by authorities to curb these practices, as well as how difficult this issue may be to
solve. Attorney General Bruning also testified before the Senate Commerce Committee in
November about the effect that patent trolls were having on businesses in his state.
In recent months, Martha Coakley, the Attorney General of Massachusetts, has also taken action
against patent trolls.
Judicial Activity
This issue is also facing some uncertainty in the courts. There are several patent cases this term
before the Supreme Court, which could have major impacts on the future of patent trolling. In
Highmark, Inc. v. Allcare Management Systems, the Court will decide the level of deference
owed to a District Court when that court determines that a patent infringement suit was baseless
and allows for attorney’s fees to be awarded. And in Octane Fitness v. Icon Health and Fitness,
the Court will examine whether the U.S. Court of Appeals for the Federal Circuit’s (which is
responsible for hearing patent appeals and creating patent case law) test for so-called
“exceptional” cases is too strict, thus encouraging patent trolling suits. Additionally, in Alice
Corporation Pty. Ltd. v. CLS Bank International, the Supreme Court will look at software and
computer patents, and may also shed light on what types of innovation may actually be patented.
All of these cases may affect the future of patent law, as well as the ability of trolls to bring suits
in the first place. We will carefully monitor the holdings of these cases.
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Coalitions
ANA joined the Stop Patent Abuse Now (SPAN) Coalition, which is working to resolve patent
abuse issues through legislative, legal, and regulatory means. It is led by several attorneys in the
Washington office of the Venable law firm. Other members include the Direct Marketing
Association (DMA), the National Retail Federation (NRF), and the Mobile Marketing Association
(MMA). This coalition has worked on draft legislation with particular focus on demand letter
issues and has also reached out to the FTC in an effort to get it to focus more resources on the
issue.
Additionally, ANA is a member of the “Big Tent” Coalition, which is led by the NRF. This
coalition cuts across nearly every sector of the business world. In July, ANA signed on to a “Big
Tent” letter that was sent to House and Senate leadership that urged Congress to take legislative
action to remedy this problem (http://www.ana.net/getfile/18826).
ANA and the 4As have also put together a task force of members of both organizations to deal
with the significant issue of indemnification in regard to patent troll litigation. This group is
working to consider the appropriate responsibilities of advertisers and agencies when such
litigation arises.
Also, we have created the so-called Patent Assertion Information Aggregation and Dissemination
Program (PAID) Program with the 4As, and we have contacted our members and asked for their
input on this topic. We polled members to see if they have received demand letters. Additionally,
we have requested that members share examples of demand letters with us in order to more
effectively demonstrate the problems raised by this issue.
Outlook for 2014
We expect this area to continue to be highly active and that legislative and regulatory action may
very likely take place. There is significant momentum for reform on both sides of the aisle. ANA
will work with industry partners to find a meaningful solution to this growing and economically
destructive problem.
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Online Piracy
Background
The piracy of counterfeited music and movies on the internet is a huge – and growing – problem
for the entertainment industry. A recent report commissioned by NBC Universal found that one
in four Internet users in North America, Europe and the Asia-Pacific sought pirated content
online in just one month alone (January 2013). All of this online activity is costing studios and
record labels upwards of $10 billion worldwide. This problem is not just affecting the
entertainment industry, however. Advertisers have been confronted with a unique problem in
that ads for legitimate products and services have been appearing on these sites that offer
pirated content.
Congress attempted to fix the problem of online piracy in late 2011. Legislation was introduced
by House Judiciary Committee Chairman Lamar Smith (R-TX) and Senate Judiciary Committee
Chairman Pat Leahy (D-VT). Smith’s bill, the Stop Online Piracy Act (SOPA) and Leahy’s bill,
the PROTECT IP Act (PIPA), would have given law enforcement new powers to target websites
that trafficked in pirated material. These bills also would have required service providers, search
engines, payment network providers, and ad networks to withhold access to sites that contained
pirated material, and would have given rights holders broad authority to sue domains hosting
pirated materials. There was widespread opposition to this legislation, however, with some
websites going so far as to shut down services for a day to protest what they saw as unreasonable
law enforcement intervention in the operation of the Internet and a potential threat to innovation
and free speech.
ANA/4A’s Best Practices Document
Even before the backlash over SOPA and PIPA, ANA was actively seeking a solution to the
problem confronting advertisers. At the urging of the White House’s office of the U.S.
Intellectual Property Enforcement Coordinator (IPEC) and the Congressional International AntiPiracy Caucus to take action, ANA convened a subcommittee of the ANA Legal Affairs Committee
to examine the issue. This committee, in conjunction with the 4A’s, devised a Statement of Best
Practices concerning online piracy and counterfeiting. It advises marketers to include language
in their media placement contracts and insertion orders to prevent ads from appearing on
“rogue” sites dedicated to infringement of intellectual property rights of others. In the event ads
appear on such sites, there should be “commercially reasonable processes” for removing or
excluding these sites from their services and for terminating non-compliant ad placements. The
Interactive Advertising Bureau (IAB) also signaled their support for our statement, which can be
viewed at http://www.ana.net/getfile/17509.
In August, ANA CEO Bob Liodice wrote an op-ed that was published in Advertising Age on the
steps the industry should be taking to ensure ads are not supporting sites trafficking in pirated
content. The op-ed can be viewed at http://adage.com/article/ viewpoint-editorial/protectmarketing-investments-online-piracy/243460/.
Outlook for 2014
As the study cited above shows, online piracy continues to be a serious concern. We are
continuing to work with our members and strongly urge them to ensure their ads are not being
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placed on sites offering pirated content. For this effort to succeed, companies need to
continually monitor their ad placements. Advertisements for legitimate products and services
should not serve to “endorse” sites that offer content that infringes on the rights of producers.
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Media Violence
Background
From the early days of television, violent entertainment has been controversial. The first
Congressional hearings on television violence took place in 1952. ANA has long been a
supporter of giving parents more control over the programming that their children see. We
strongly supported the development of the voluntary television ratings system and the “v-chip” in
the 1990’s. Further restrictions on violent content, however, have presented First Amendment
issues. The U.S. Supreme Court, in the 2010 case Brown v. Entertainment Merchants
Association, for example, invalidated a California law (passed during the administration of Arnold
Schwarzenegger) that banned the sale of violent video games to children under 18. Justice
Antonin Scalia, writing for the court, held that the responsibility to protect children from harm
“does not include a free-floating power to restrict the ideas to which children may be exposed.”
ANA participated with a “friend of the court” brief in that case, which can be read at
http://www.ana.net/getfile/ 15862. Concern over media violence has grown, though, in the
aftermath of a number of high profile violent incidents in Colorado, Arizona, and Connecticut.
Congressional Activity
In the wake of the mass shooting at Sandy Hook Elementary School in Newtown, Connecticut,
Senator Jay Rockefeller (D-WV) introduced legislation, the Violent Content Research Act (S.
134), which calls for a study by the National Academy of Sciences (in conjunction with the FTC,
FCC and HHS) on whether there is a link between exposure to violent video games and violent
programming and real-world violence. The bill, which has six cosponsors – three Democrats and
three Republicans – was approved by the Senate Commerce Committee in late July.
Additionally, Senate Majority Leader Harry Reid (D-NV) introduced legislation, the Sandy Hook
Elementary School Violence Reduction Act (S. 2) that expresses the sense of the Senate that
Congress should examine whether there is a connection between violent media and violent
behavior.
Outlook for 2014
ANA strongly supports the tools that are in place that give parents control over the content their
children see and hear. We also support careful scientific research on the causes of violence. We
believe, however, that at the present time the data does not uphold putting additional restrictions
on violent content in programming and advertising and would present major First Amendment
issues if attempted to be imposed.
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Tobacco Advertising
Background
Advertising for tobacco products has been severely limited since the 1998 Master Settlement
Agreement (MSA) between the tobacco companies and the government. These ads are further
limited by the Family Smoking Prevention and Tobacco Control Act, which was signed into law by
President Obama in 2009, which shifted regulatory authority over tobacco products and
advertising from the Federal Trade Commission (FTC) to the Food and Drug Administration
(FDA). The law places stringent restrictions on the colors, illustration and pictures used in
tobacco ads. It sets strict requirements on ad placement in publications with an under-18 yearold readership of 15% or greater, requires new warning labels on products and ads, and prohibits
promotional samples, and sponsorships. It also prohibits outdoor ads within 1,000 feet of
schools or playgrounds. Both these restrictions on advertising, and the new warning labels
issued under a rulemaking by the FDA as required under the act, have been subject to ongoing
court challenges.
Court Activity
There were major developments in the two court cases resulting from the Family Smoking
Prevention and Tobacco Control Act in 2013.
Soon after the law took effect the advertising restrictions, including the limits on colors and
images in ads, event sponsorships and requiring new warning labels on ads and packaging, were
challenged by six tobacco companies in federal district court in Kentucky. In 2010, the district
court held that the ban on colors and images in ads was too broad and unconstitutional (ANA’s
“friend of the court” amicus brief opposing many of these restrictions in that case can be read at
http://www.ana.net/getfile/15431). However, the court upheld other speech restrictions,
including those on sponsorships and the language and graphics required in warning labels. Both
parties appealed to the U.S. Court of Appeals for the Sixth Circuit, and ANA again submitted an
amicus brief (http://www.ana.net/getfile/15753). In March of 2012, that court largely upheld the
district court, finding some of the new regulations constitutional – specifically the provisions
requiring new graphic warning labels on products and advertising and those banning
sponsorships. However, it struck down the provisions banning the use of colors or pictures in
tobacco advertisements featured in media that have underage youth comprising 15% or more of
their audiences, an important First Amendment victory with precedential impacts far beyond the
tobacco industry.
The tobacco industry filed a petition seeking U.S. Supreme Court review of the case. However,
that petition was denied in April, leaving the Sixth Circuit’s decision upholding some of the
advertising restrictions but not others in place for the time being.
Meanwhile, the FDA’s final rule on warning labels as required under the act has also been under
searching review by the courts. The warning labels, issued in 2011, included highly disturbing
graphics of cadavers, smoke coming out of a hole in a throat, and a lung filled with cigarette
butts. The rule was challenged in the U.S. District Court for the District of Columbia by five
tobacco companies, and ANA and the AAF filed an amicus brief in the case
(http://www.ana.net/getfile/16958), arguing the rule was an illegitimate effort to deputize
advertisers to promote the government’s message. In March of 2012, the court issued a
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permanent injunction blocking the rule, which was appealed to the Court of Appeals for the
District of Columbia Circuit, in which we filed another amicus brief
(http://www.ana.net/getfile/17890). That court’s decision in August of 2012 vacated the rule.
In its 2-1 decision, the court noted that the FDA would make every single pack of cigarettes a
mini-billboard for the government’s message. In doing so, the court noted, however, that the
government failed to show any data that the labels would meet the agency’s goal of reducing
smoking rates – or that any less restrictive means would work. In March, the FDA decided not to
seek U.S. Supreme Court review and stated that the agency would go back to the drawing board
on the final rule.
Outlook for 2014
The U.S. Supreme Court’s refusal to consider the appeal in the Sixth Circuit case is a mixed bag
for advertisers and marketers, as some of the restrictions stood while others were found
unconstitutional. At the same time, the FDA is required to devise new warning labels under the
act – and the Sixth Circuit, when it reviewed this provision, found it constitutional, while the D.C.
Circuit disagreed. We will wait to see how the FDA revises the warning labels. Their revised rule
would almost certainly be challenged in court, at which time the Supreme Court may see fit to
reexamine the advertising restrictions as well.
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International Developments
Background
ANA routinely tracks issues affecting advertising that occur outside the US. We are a Board
member of the World Federation of Advertisers (WFA), which is a global federation of
multinational companies and national trade associations advocating responsible and effective
advertising practices. Online Behavioral Advertising and food advertising continue to be major
subjects of international focus.
Privacy in the EU
Additionally, online behavioral advertising (OBA) in Europe has been a topic of growing concern
in recent years. In 2009, the EU Parliament passed a “Cookie Directive” calling for websites to
have opt-in consent from consumers for the use of tracking cookies related to online behavioral
advertising. Individual member states are responsible for implementing the directive via
legislation, which went into effect in May 2011.
US companies typically comply with EU privacy laws through a Safe Harbor Framework
agreement between the European Commission and the Department of Commerce
(http://export.gov/safeharbor/eu/eg_main_018365.asp). Nonetheless, privacy regulations in
Europe have significant effect on US companies, due to the large amount of Internet business
done on a global basis. Also, the DAA OBA Self-Regulatory Program has recently been extended
to the EU and will hopefully serve as an alternative to more restrictive regulatory proposals
(http://www.youronlinechoices.eu).
Recently, there has been significant pushback against a strict opt-in law in the Netherlands.
After the government implemented a strict opt-in regime, consumers became annoyed with
having to click through numerous opt-in screens before accessing content
(http://adage.com/article/digitalnext/dutch-find-a-lighter-touch-internet-privacy-laws/242991/).
The government of the Netherlands, in response to criticism from consumers, consumer groups,
and businesses, eventually softened the restrictions. Under the new plan, cookies used for
analytics no longer require consent, so long as the data collected is not sold to third parties. For
third parties cookies, consent can be obtained by providing a notice that further browsing will
involve the use of cookies and allowing consumers to click a link, which provides “implicit”
consent.
Advertising Tax in Hungary
In the European Union, member countries that have deficits greater than 3% of the country’s
GDP or have government debt levels that are above 60% of their country’s GDP that is not
decreasing by at least 5% annually over the course of 3 years are subjected to sanctions from the
EU under its Excessive Deficit Procedure (EDP). Hungary was, until earlier this year, under EDP
sanctions (http://online.wsj.com/article/BT-CO-20130524-705423.html). The government of
Hungary proposed a tax on advertising revenue with a sliding scale of 1 percent to 20 percent,
depending on the size of the ad revenue, along with a number of other new taxes, in order to
alleviate the deficit and prevent the country from being sanctioned again. Political advertising
and public information advertising are excluded from the new tax.
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Food Marketing Restrictions Internationally
The World Health Organization’s (WHO) Europe office released a report in June calling for
increased restrictions on the marketing of unhealthy foods. Chile introduced significant
restrictions on advertisements for “unhealthy foods” this year, although the Health Ministry of
Chile must issue guidelines determining which products qualify to be covered before the law can
be fully enforced. Ecuador has placed significant restrictions on new ads, including those for
food. Any ads to be shown during children’s programming must be pre-approved by the country’s
Health Ministry, and any products that may “harm” consumer health are prohibited. Mexico also
has proposed restrictions. More information about all of these developments is available in the
Food Marketing Section of this Compendium. We have alerted our members to all of these
developments, as we believe they could have significant impacts for their business in those
countries.
Outlook
ANA will continue to monitor developments overseas. Issues affecting advertising internationally
can affect many of our members, as most of them have significant operations worldwide. In
addition, regulatory actions in other countries often serve as models for proposed regulatory
actions in the United States. And on the other side of the debate, test cases can prove to be a
valuable argument against new proposals in the U.S., such as with the recent cookie law in the
Netherlands. ANA is a board member of the World Federation of Advertisers (WFA) and works
closely with the Federation to respond to these threats wherever they arise.
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2013 ANA Advertising Law & Public Policy Conference
The ninth-annual ANA Advertising Law & Public Policy Conference was held on March 19-20 at
the Four Seasons Hotel in Washington, D.C. For the first time at the Conference, a sitting U.S.
Senator, Mark Pryor (D-AR) addressed the attendees in the opening general session. Additional
keynote speakers included FTC Commissioner Julie Brill, Maryland Attorney General and National
Association of Attorneys General President Doug Gansler, and ICANN CEO Fadi Chehadé.
The agenda for this conference was one of our strongest yet, which was borne out by the postconference survey. Highly rated sessions included the “Ten Minute Solutions to Five of Your
Biggest Problems” panel which included five leading advertising lawyers discussing current
problems confronting marketing counsel, and panels on intellectual property, ICANN top level
domains, and bridging the communications gap between legal and agencies.
We also discussed many other regulatory and legal challenges confronting the advertising
industry, including online piracy, children’s privacy, the portrayals of women in ads, sports
sponsorships, patent trolls, and data privacy.
We are in the process of developing the agenda for the 2014 conference. The tenth-annual
conference is scheduled for April 23-24 at the Ritz-Carlton, Washington, D.C. To view the
agenda and to register, visit http://www.ana.net/conference/show/id /LAW-APR14.
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Coalitions
ANA is a member of a number of coalitions that bring together diverse sets of groups sharing an
interest in protecting the rights of advertisers. These coalitions provide a united front in lobbying
Congress and government agencies on advertising issues.
Coalition for Responsible Internet Domain Oversight (CRIDO)
The ANA took the lead in forming CRIDO in the late summer and fall of 2011 in response to
ICANN’s new Generic Top Level Domain Program (http://www.crido.org). There are 181 members
of CRIDO, including 79 companies and 102 associations. CRIDO sent a petition to the Secretary
of Commerce in November 2011 asking the Department of Commerce to use its best efforts and
authority to oversee ICANN and push for a delay in the roll-out of the expanded Top Level
Domain system. CRIDO brought a greater spotlight to the ICANN Top Level Domain expansion
issue than any coalition or group had done in the past. CRIDO met with members of Congress,
the FTC, and other law enforcement agencies. Its efforts sparked two congressional hearings.
Much of CRIDO also later endorsed the ANA’s Do-Not-Sell proposal to ICANN. ANA continues to
keep staff on the Hill and at the FTC apprised of the latest proposals put forward by ICANN, and
we also continue to update members about the latest developments and encourage them to
weigh in on issues affecting their interests. More about our efforts can be found in the ICANN
Section of the Compendium.
The Advertising Coalition (TAC)
The Advertising Coalition was established in 1988 (representing advertisers, agencies, media
groups, and associations) in order to counter federal ad tax proposals and has expanded its scope
to general advertising issues. TAC members now include a wide range of companies and
associations from various types of media that are heavily dependent on advertising revenue. In
recent years, ANA has worked with the Coalition to battle successfully against elimination of ad
tax deductions for new prescription drug products. If passed, these proposals would have
eliminated up to 38 billion dollars in tax deductions for prescription drug companies.
TAC also has sponsored the development of the IHS Global Insight Study on the economic
impact of advertising. The study, carried out using an economic model developed by Nobel
Laureate in Economics, Lawrence Klein, demonstrates the enormous economic impact of
advertising for the U.S. economy, every state, and each individual congressional district.
ANA played a critical role in providing substantial funding for the 2010 update of the Global
Insight Study. The 2010 update showed that advertisers in the US were spending $279 billion
on advertising. It also showed that advertising expenditures supported 19.8 million jobs in the
U.S. and accounted for more than $5 trillion in economic output. ANA recently put forward a
significant amount of money to provide yet another update of the Global Insight Study. This is a
critical arrow in our quiver for ad tax fights, as a study based upon the economic model of Dr.
Klein carries significant weight with policymakers and their staffs.
The Alliance for American Advertising (AAA)
The AAA consists of a number of trade associations and large companies and focuses primarily
on advertising issues related to food and obesity. In recent years, the AAA has carried out major

2013 Compendium of Legislative, Regulatory, and Legal Issues

43

lobbying efforts in regard to broad proposed expansions of FTC rulemaking power in the DoddFrank Wall Street Reform Bill and the proposed food marketing guidelines of the Interagency
Working Group (IWG).
Digital Advertising Alliance (DAA)
ANA is a founding member of the Digital Advertising Alliance, which administers the SelfRegulatory Program for Online Behavioral Advertising. Other members include the 4As, DMA,
IAB, NAI, and AAF. DAA’s program has been in operation for two years, and its AdChoices icon
has been placed trillions of times. The quick and successful work of the DAA in providing
consumers education and meaningful choices about data collection for OBA purposes has
received significant praise from many important leaders in the Congress, the FTC, and the White
House. More information about the important work of the DAA can be found in the Privacy and
Online Behavioral Advertising Section of our Compendium.
State Privacy Coalitions
ANA has joined two coalitions working on state privacy issues. One coalition is led by the DLA
Piper Law Firm and is active on privacy issues in all states. This year, it has focused extensively
on several pieces of privacy legislation that have been put forward in California. In addition, we
joined the California Chamber of Commerce to work on privacy issues in that state. More
information about our efforts in these coalitions is available in the Privacy and Online Behavioral
Advertising Section of the Compendium.
Patent Troll Coalitions
ANA is working with three coalitions to address the growing burden to industry posed by patent
assertion entities (PAEs), also known as “patent trolls.” The Stop Patent Abuse Now (SPAN)
Coalition is working to resolve patent abuse issues through legislative, legal, and regulatory
means. The “Big Tent” Coalition cuts across nearly every sector of the business world.
Additionally, the ANA and the 4As have assembled a task force to address indemnification issues
in regard to advertisers and ad agencies when patent litigation occurs. More information about
ANA’s work through coalitions is available in the Patent Trolls Section of this Compendium.
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