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Executive Summary
•

From October 20, 2015 through May 31, 2016, K2 Intelligence, LLC (“K2”) conducted an
independent study of media transparency issues in the U.S. advertising industry on behalf of the
Association of National Advertisers (“ANA”). K2 was selected to lead the fact-finding portion of the
study after a Request for Proposal process initiated by the ANA on June 17, 2015.
Ebiquity/FirmDecisions (“Ebiquity”) was selected to partner with K2 for the purpose of developing
practical recommendations to address the study’s results.

•

Over the course of the study, K2 requested interviews with 281 sources and ultimately conducted
143 interviews with 150 individual sources, representing a cross-section of the U.S. media-buying
ecosystem. K2 kept the identities of all participating sources – and all of the individuals and
corporate entities named in their accounts – confidential from both Ebiquity and the ANA throughout
the study. At all times, K2 maintained complete authority over the methodologies utilized by the
study team, as well as full editorial control of this report.

•

Within the sample studied by K2, non-transparent business practices were found to be pervasive.
Of the 150 sources interviewed by K2, 117 were directly involved in media buying in the U.S.
market. Of those 117 sources, 59 reported direct experience with non-transparent business
practices, including rebates (34 sources) and principal transactions that enabled potentially
problematic practices (33 sources). Some of these sources reported multiple experiences with
separate and unrelated non-transparent business practices (e.g., the same source reporting both
1
rebates and problematic principal transactions).
o

Non-transparent business practices were not limited to a specific type of agency. K2 found
substantial evidence of non-transparent business practices in Agency Holding Companies, as
well as in certain independent agencies. Evidence included both detailed source accounts and
significant documentary evidence.

o

Non-transparent business practices were not limited to one specific type of media. K2 found
evidence of non-transparent business practices across digital, OOH, print, and television
2
media.

o

There were systemic elements to some of the specific instances of non-transparent business
practices examined by K2, in that these practices appeared to be part of the regular course of
business. Specifically, K2 found evidence that senior executives at agencies and Agency
Holding Companies were aware of and even mandated some non-transparent business
practices, suggesting high-level buy-in. K2 also found evidence that contracts for rebates and
other non-transparent business practices were negotiated and sometimes signed by agency
executives.

1

This overlap accounts for why the total of 59 sources who reported non-transparent business practices is less than the sum of
those reporting rebates (34) and principal transactions that enable potentially problematic agency practices (33).
2
Please note that the degree of participation in the study varied significantly between media types. For instance, K2 was able to
interview numerous sources from digital and OOH, but very few from television and print and none from radio. As a result, the
absence of examples of non-transparent business practices in media types for which K2 had few sources should not be taken as
conclusive evidence that such practices do not exist within the larger media-buying ecosystem.

1

o

The pervasiveness of these practices in the sample strongly suggests that non-transparent
business practices are also common in the media-buying ecosystem from which the sample
was drawn.

•

K2 found substantial evidence of non-transparent business practices in the U.S. market in the form
of rebates. K2 interviewed 41 sources who reported that media rebate deals occur in the U.S.
market. Of those 41 sources, 34 reported indicia that the rebates were not disclosed to advertisers,
were not passed through to advertisers, and/or were demanded by agencies. K2 also obtained
corroborating documentary evidence of rebates, including email threads and contracts between
media suppliers and media agencies. This collective body of evidence showed a range of instances
in which media suppliers paid rebates to agencies, or entities affiliated with those agencies, in
amounts ranging from 1.67% to approximately 20% of aggregate media spending, depending upon
the deal. K2 identified several cases in which the percentage of the rebate owed increased along
with agency spend.

•

K2 identified evidence of several methods by which rebate deals are structured, including financial
incentives in the form of cash or free media. Other sources noted that rebates are often structured
as service agreements whereby the fees for the services – usually described as consulting or
research – are tied to the volume of agency spend. Moreover, these services were either of minimal
utility, significantly overpriced, or not provided at all.

•

During the course of this study, K2 found substantial evidence that the lack of transparency inherent
in principal transactions enables agencies to engage in potentially problematic conduct – i.e.,
conduct that may not be in the advertiser’s best interest. Many advertiser-agency contracts contain
“opt-in” provisions that permit the agency to engage in certain principal transactions with
advertisers. In a principal transaction, an Agency Holding Company essentially acts as a media
supplier by purchasing media on its own behalf and then reselling it at a markup. When an agency
within the Agency Holding Company sells the media to an advertiser, the original purchase price –
as well as other potentially relevant information – is not disclosed. According to information
provided to K2, markups on media sold through principal transactions can range from
approximately 30% to 90%. Sources also indicated that media buyers are sometimes pressured
and/or incentivized by their Agency Holding Companies to direct client spend to this media,
regardless of whether such purchases are in the clients’ best interest.

•

K2 found evidence of non-transparent business practices in the U.S. market arising from agencies
holding equity stakes in media suppliers. Several former senior level agency employees reported
that they felt pressure from the senior executive level of Agency Groups or Agency Holding
Companies to direct spend to companies in which the agency or holding company held an equity
investment.

2

•

K2 found evidence of a fundamental disconnect in the advertising industry regarding the basic
nature of the advertiser-agency relationship. In general, advertisers expressed a belief that their
agencies were duty-bound to act in their best interest. They also believed that this obligation –
essentially, in their view, a fiduciary duty – extends beyond the stated terms in their agency
contracts. While some agency executives expressed similar beliefs, others told K2 that their
relationship to advertisers was solely defined by the contract between the two parties. Some
sources further noted that their obligations to their respective Agency Holding Companies were
sometimes in conflict with the interests of their clients.

3

Introduction
2.1. Background and Purpose
On June 17, 2015, the Association of National Advertisers (“ANA”) issued a request for proposal (“RFP”)
to conduct an independent fact-finding study to shed light on transparency issues within the advertising
industry and then develop practical recommendations to address them. The ANA’s decision to issue the
RFP was driven by two related factors: (1) the industry’s rising awareness and growing concern about
3
media transparency issues; and (2) a “lack of a common perspective” regarding the nature of the actual
business practices in use throughout the media-buying ecosystem. In the ANA’s estimation, this unique
combination of factors – i.e., widespread concern about certain business practices plus a lack of consensus
on whether those practices were actually occurring – was the root cause of a progressive and counterproductive erosion of trust among industry constituents. Accordingly, the ANA’s primary purpose in
4
commissioning the study was to “demystify the landscape” through robust and independent fact-finding
and thereby create a solid factual foundation upon which longstanding relationships of trust could be rebuilt.
5

On October 20, 2015, the ANA announced via a press release that it had selected K2 Intelligence, LLC
(“K2”) and Ebiquity/FirmDecisions (“Ebiquity”) to lead the study. A brief background on K2 and the core
team that conducted the study is provided below. In addition, the scope of the study – and the specific
methodologies that K2 and Ebiquity employed in an effort to achieve the ANA’s stated goals – are outlined
in the sections that follow.

2.1.1. Firm Background
K2 Intelligence is an investigative, compliance and cyber defense services firm founded in 2009 by Jeremy
M. Kroll and Jules B. Kroll, the originator of the modern corporate investigations industry. With offices in
New York, London, Madrid, Tel Aviv, Geneva, and Los Angeles, K2 provides specialized research, factfinding, and compliance services to public and private corporations, boards of directors, non-profit
organizations, individuals, and government clients across the globe. Common engagements include
complex investigations of all varieties, pre-transactional due diligence, cyber investigations and defense,
asset searches, and fact-finding in support of high stakes disputes and litigation. K2’s multi-disciplinary
teams consist of a diverse collection of professionals, including former state and federal prosecutors,
experienced researchers and analysts, financial and forensic investigators, former law enforcement officials
and intelligence operatives, investigative journalists, and litigation and enforcement attorneys.

3

“Media Transparency RFP,” ANA, June 17, 2015. See: http://www.ana.net/content/show/id/media-transparency-rfp
Ibid.
5
“ANA selects K2 Intelligence and Ebiquity/FirmDecisions to lead Media Transparency Fact-Finding Effort”, ANA press release,
October 20, 2015. See: https://www.ana.net/content/show/id/36997
4

5

The core K2 team for this study consisted of five professionals. The qualifications of each team member is
described briefly below:
•

An executive managing director with nearly 25 years of fact-finding experience, who formerly
served as an Assistant District Attorney in New York County and the Deputy Criminal Justice
Coordinator for the Mayor of the City of New York;

•

A senior managing director with 15 years of fact-finding experience, who formerly served as an
Assistant United States Attorney in the Southern District of New York and New York State Deputy
Attorney General, Deputy Chief of Investigations, for the Moreland Commission to Investigate
Public Corruption;

•

A managing director with 15 years of fact-finding experience, who formerly served as an Assistant
District Attorney in New York County and as Assistant Deputy Inspector General and Director of
the Contract and Construction Fraud Unit for the New York State Office of the Inspector General;

•

An associate managing director with a decade of investigative experience in the public and private
sectors; and

•

An analyst and former investigative news journalist with 15 years of experience in print and online
platforms, and a co-author for an independent audit into the state of media freedom in Australia.

2.2. Study Scope
Throughout this study, K2’s primary focus was to identify, illuminate, and document non-transparent
business practices to the extent they exist in the media-buying space, specifically in the United States
market. At the outset, it is important to be clear on exactly how K2 defined non-transparent business
practices for purposes of this study.

2.2.1. Non-Transparent Business Practices Defined
Transparency is commonly defined, in a business context, as the full disclosure of relevant information
required for informed and intelligent decision-making; as a corollary, it is also distinguished by the lack of
hidden agendas and conditions. Accordingly, for purposes of this study and our findings, a non-transparent
business practice is one in which relevant information is not disclosed or intentionally obscured from one
party to a transaction.
In the specific context of media buying – and for purposes of this report – a non-transparent business
practice is one in which an advertiser does not have full access to the information necessary to assess the
value of a media purchase and the associated margin. Examples of such information could include:
•

The existence of any incentives offered by media suppliers to agencies (e.g., discounts,
rebates) to buy certain media (even if other media is comparable or costs less);

•

If such incentives exist, whether and how such benefits are passed back to the advertiser;

•

The existence of any internal incentives offered by an agency or Agency Holding Company to
its own employees to encourage the purchase of certain media;

6

•

The underlying cost of media and approximate agency margin;

•

The existence and degree of any markup on non-media costs;

•

The existence of commercial arrangements or partnerships with media suppliers that have the
potential to influence media buying choices; and

•

The quality of the media and all relevant information about the audience it is meant to target.

Please note that this list is intended to be illustrative and not comprehensive. In the context of a specific
transaction, it is certainly possible that other types of information might be relevant and necessary for the
making of an informed media-buying decision.

2.2.2. Qualifications
In addition to the definition above, this study’s focus on non-transparent business practices requires two
important qualifications.
First, K2’s fact-finding revealed that some contracts between advertisers and their agencies permit
agencies to engage in non-transparent business practices; clearly, transparency and contract compliance
are not one and the same in the media-buying space. However, even if a particular non-transparent practice
is permitted by contract, the fact that an advertiser may be deprived of relevant information as a result of
that practice remains unchanged. Accordingly, K2 focused its fact-finding efforts on bringing to light nontransparent practices throughout the media-buying ecosystem, even if those practices were contract
compliant.
Second, it is important to note that non-transparent business practices on the part of an agency may still
result in effective media purchases that are truly in the advertiser’s best interest; in other words, nontransparent does not necessarily mean sub-optimal. Rather, the key point – and the relevant point for this
study – is that the lack of transparency makes it difficult, if not impossible, for an advertiser to verify the
value and appropriateness of a particular media purchase. Accordingly, K2’s focus throughout this study
remained on the transparency or non-transparency of certain media-buying business practices as opposed
to the efficacy of the purchases themselves.

2.3. Overview of Prior Transparency Studies
Over the past four years, a number of studies have addressed media transparency issues within the
advertising industry and documented the erosion of trust between advertisers and agencies. In the interest
of providing additional context for the findings contained in this report, these studies are briefly summarized
below.

7

6

In 2012, the ANA conducted a survey of 180 ANA members. The survey revealed that 28% (50
respondents) were aware of media companies paying rebates/incentives to agencies within the U.S. for
referring or influencing client spending. Eighty-five percent (153 respondents) believed that agencies should
pass all rebates they received to their clients. However, only 34% (61 respondents) said that they had
specific language in their U.S. contracts that required agencies to do so.
In 2014, the ANA and the research firm, Forrester, conducted a survey of 153 U.S. advertisers. This survey
7
found that 46% (70 respondents) were concerned about transparency in media buys. Of the group
expressing concern, 42% indicated that they had become more concerned in the past year, especially
around practices like rebates, digital programmatic buying, and agency trading desks.
In another ANA/Forrester survey, published in May 2016, 88 ANA members were asked about non8
disclosed programmatic models. The specific question was, “Have you opted into an undisclosed
9
programmatic model with your agency/agency trading desk?” and a definition was provided. Forty percent
(40) of the respondents reported that they were not sure. ANA members who confirmed that they had opted
into non-disclosed programmatic models (34% of respondents) were asked why they had done so.
Responses indicated an uneasiness about such a model. Representative verbatim responses included:
“Only model currently available, but working on establishing an open model”; “Felt forced into it by the
agency holding group, rather than opting in”; and “We leaped before we looked.”
Outside of the U.S., the World Federation of Advertisers (“WFA”) has also attempted to measure
perceptions of transparency. In 2012, the WFA published a survey of members in Europe, Asia Pacific, and
10
Latin America, regions where rebates are generally regarded as an accepted practice. The survey
indicated that many advertisers suspect that their media-buying agencies do not pass on rebates to clients
in full, either by way of cash or free advertising space.
In March 2016, U.K.-based media consulting group ID Comms published a global survey of 140 marketing,
procurement, and agency professionals. The survey found that 71% (99 respondents) believed that the
way an agency manages rebates is the most important factor in determining the level of trust that
11
advertisers have in media agencies.

6

“Media Rebates/Incentives Require Full Transparency,” ANA, July 16, 2012. See: http://www.ana.net/miccontent/show/id/wpmedia-rebates-incentives
7
“Media Buying’s Evolution Challenges Marketers,” ANA/Forrester, May 2014. See: http://www.ana.net/miccontent/show/id/rr-2014ana-forrester-evolution-of-media-buying-survey-report. Respondents included advertisers drawn from the ANA’s membership with
an average of 17 years of experience in the marketing/advertising industry.
8
“Programmatic Transformed Digital Media Buying,” ANA/Forrester, May 5, 2016. See: http://www.ana.net/miccontent/show/id/rr2016-programmatic.
9
The definition stated: “An undisclosed programmatic model typically refers to an arrangement where an agent and/or intermediary
purchasing media on an advertiser’s behalf does not disclose the actual closing/winning bid prices of media purchased, instead
providing only a final price which includes margin and fees. By not disclosing the actual prices paid, margin are unknown and
undisclosed to the client.”
10
“Media rebates remain high in many markets,” World Federation of Advertisers press release, March 22, 2012. See:
http://www.wfanet.org/en/global-news/media-rebates-remain-high-in-many-markets?p=62
11
“Media Transparency Survey Results,” ID Comms, April 11, 2016. See: http://idcomms.com/media-transparency-survey-results
About a quarter of all respondents were from the U.S.
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Methodology
K2’s independent assessment of transparency in the media-buying space was conducted from October 20,
2015 through May 31, 2016. Throughout the study, K2’s work was guided by a number of key principles
and utilized a set of carefully considered methodologies, all of which are described below:
•

From the outset, the ANA made clear to K2 that the goal of the study was not to embarrass or
accuse any individual or corporate entity of malfeasance. This unequivocal directive necessarily
informed K2’s fact-finding approach.
To that end, K2 provided every participating source with an assurance of confidentiality on two
levels: (1) that the information provided by an individual source would not be attributed to that
source in any communication to individuals outside of K2; and (2) that the names of individuals and
corporate entities provided by a source would be anonymized in any report or outside
communication in a manner sufficient to protect their identities. Accordingly, in this report, sources,
individuals, and corporate entities are described but not named.

12

•

On multiple occasions, sources expressed apprehension that their careers might be adversely
affected if their participation in the study were to become known. In order to protect these sources
and encourage open and honest participation, K2 provided each source with an additional layer of
protection. K2 kept the identities of all participating sources – and all of the individuals and corporate
entities named in their accounts – confidential from both Ebiquity and the ANA. This same
protection also extended to sources who were approached by K2 but declined to participate in the
study.

•

As an additional protective measure, in the report that follows, all sources are referenced as “he,”
12
regardless of gender. For similar reasons, K2 altered some of the actual dollar values and/or
percentages in transactions described by individual sources or in source documents but maintained
the relevant monetary ratios in order to provide an accurate sense of scale.

•

In keeping with the ANA’s directive, at times K2 did not pursue certain lines of inquiry because
doing so would have required the disclosure of corporate or individual names. For instance, K2
could not accurately trace the flow of funds in individual cases from a media supplier to an agency
to an advertiser without revealing names and, therefore, declined to do so. Investigative and/or
auditing work such as this was beyond the scope of the study.

Please note that when dollar values were changed, they were only adjusted downward.

9

•

At all times, K2 maintained complete control of every aspect of the fact-finding portion of the study.
Ebiquity served as an industry expert and knowledgeable resource to K2 but did not participate in
any of the source interviews. Nor were any Ebiquity employees used as sources (i.e., providers of
factual information). Further, as described above, Ebiquity was at no time given access to any unredacted source documents or interview notes that might have contained the names of any sources
or relevant individuals or corporate entities. Rather, Ebiquity’s primary role in the study was to
review K2’s factual findings and use them as a platform to develop practical solutions and best
practices to serve as industry standards.

•

In structuring this study, K2 attempted to construct a list of knowledgeable individuals representing
a cross-section of the media-buying ecosystem. K2 assembled this list using the following sources:
o
o
o
o
o
o

•

Individuals known to Ebiquity and/or the ANA;
Individuals known to K2;
Individuals identified through independent research conducted by K2;
Individuals recommended to K2 by other sources;
Individuals who responded to a confidential 800 number and/or e-mail address established
13
and maintained by K2; and
Individuals recommended by the American Association of Advertising Agencies (“4A’s”).

Over the course of the study, K2 requested interviews with 281 sources and ultimately conducted
14
143 interviews with 150 individual sources. The sources break down into the following categories:
o
o
o
o
o

15

29 advertisers;
57 media suppliers and ad tech vendors;
38 agency professionals, both current and former, including representatives of all Agency
Holding Companies;
10 trade association representatives; and
16 other individuals (consultants, industry legal counsel, independent barter company
employees, post-production professionals)

Of these 150 sources, 136 were focused on the U.S. market, while the rest did business primarily
in foreign markets. Of those 136 sources, 117 had professional backgrounds that provided them
with direct knowledge of the media-buying process (i.e., advertisers, media suppliers and ad tech
vendors, agency employees, and media consultants).
Some sources offered perspectives in more than one category (e.g., an advertiser who previously
worked at an agency); however, such sources were counted only once in the tally above and were
included in the category in which they offered the most relevant information.

13

In a statement dated January 29, 2016, the ANA called upon “industry executives with relevant insights to confidentially come
forward and volunteer their perspectives.” The press release promised both confidentiality and anonymity and included a telephone
number (800.645.3083) and an e-mail address (mediatransparency@k2intelligence.com). Both remain active at the time of this
writing. “ANA Calls Out 4A’s For Releasing Media Transparency Guidelines It Deems ‘Premature,’” TheDrum, January 29, 2016.
See: http://www.thedrum.com/news/2016/01/29/ana-calls-out-4a-s-releasing-media-transparency-guidelines-it-deems-premature
14
Some interviews included more than one source, and ten sources were interviewed more than once.
15
K2 interviewed advertisers from a range of industries, such as financial services, food/beverage, pharmaceutical, personal care,
clothing, and telecommunications.
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•

Of the 131 individuals who were not interviewed by K2, 61 declined K2’s interview request and 70
did not respond to phone messages, e-mails, or both. Five of the six major agency holding
companies and their affiliated companies declined formal requests to make any of their executives
available to be interviewed.

•

Source interviews were conducted by teams consisting of two K2 professionals, all with extensive
experience conducting interviews and assessing the credibility of sources. The majority of these
interviews were conducted in person, while others were done telephonically or by videoconference,
depending upon the source’s availability. In-person interviews took place in either K2’s offices, at
the source’s place of business, or at a neutral location (e.g., restaurant, coffee shop), depending
upon the source’s availability and preference. Following each interview, a detailed memorandum
was drafted in order to memorialize the content of the interview.

•

For each source, K2 undertook a series of steps designed to ensure the credibility and accuracy of
the information they provided. Those steps included, but were not limited to, the following:

•

o

Targeted public records and open source research prior to each interview in order to better
understand the source’s personal and professional history, basis of knowledge, and any
possible bias and/or motivation;

o

Analysis of the internal consistency and level of detail of the source account;

o

Analysis of whether the source account was consistent or inconsistent with the accounts
provided by other, independent sources;

o

Analysis of whether the source account was consistent or inconsistent with information
contained in public record sources;

o

Analysis of whether the source account was corroborated by documentary evidence
provided by that or another source; and

o

Follow-up interviews to clarify key points.

At no time during the study did the ANA place any substantive restrictions on K2’s fact finding. At
all times, K2 maintained complete authority over the methodologies utilized by the study team, as
well as full editorial control of this report.
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Findings
4.1. There Is A Fundamental Disconnect In The Industry Regarding The
Basic Nature Of The Advertiser-Agency Relationship
During the course of this study, K2 interviewed 29 advertisers and 38 current and former agency employees
regarding their perceptions of the basic nature of the advertiser-agency relationship. Neither agency
professionals nor advertisers in K2’s sample expressed a uniform opinion as to how their relationship should
be defined, or how it actually operates. Rather, there is substantial disagreement both within and between
these groups about whether and when agencies are obligated to act in the best interest of their clients (i.e.,
as their fiduciaries).

4.1.1. Advertiser Perspective
A substantial majority of advertisers conveyed to K2 a belief that their agencies are, in fact, their agents
and, as such, duty-bound to act in their best interest. Many advertisers also expressed a belief that this
obligation – essentially, in their view, a fiduciary duty – extends beyond the explicit terms in their agency
contracts. One senior executive who heads global digital marketing at a global advertiser stated:
“Spiritually, my agency is meant to be working on our behalf. By that, we mean obligated to act in our best
interest. My agency has to be my agent.” A media manager at another global advertiser added: “I don’t
have the man hours to look at every single item [on my agency’s post-campaign reports]. I have to trust
that the agency is doing the best thing on my behalf.” Another senior media executive told K2: “Their biggest
role is as media specialists who help us find where our target audiences are and how we can reach them,
and then negotiate on our behalf to get us the best possible prices [for media] and do what’s right for [our
16
company]. [Agency] acts as our agent, with our best interests at heart.”
Not only did many advertisers believe that agencies were duty-bound to act on their behalf, they also
believed that they shared a true partnership with their agencies. A senior executive who manages agency
relations at a global advertiser stated: “We are partners, and I can’t imagine that we would be paying an
agency to work on our brands and their interest be on something other than delivering against our
expectations.” The head of marketing for an advertiser focused in the North American region added: “Our
understanding is that we have a partnership, and everybody wants to be good partners.”
In contrast to the above, a senior executive who led the integration of all business units for a manufacturing
and processing conglomerate stated: “There is no fiduciary relationship. They’re selling us stuff. In all my
20-plus years, I never felt that, ever. I always felt like we were getting sold stuff.”

16

The name of this agency has been anonymized.
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4.1.2. Agency Perspective
In January 2016, the 4A’s issued “Transparency Guiding Principles of Conduct” which “outline
17
recommended behaviors to inform client and agency agreements.” Within this document, the 4A’s
provided that: “The default principle in all client/agency relationships where the agency is agent and the
client is principal is full disclosure and full transparency in media planning and buying, unless there is an
exception that the client has agreed to in advance and is covered by a separate agreement. Further, the
18
client/agency agreement should specify that the client is the principal and the agency is the agent.”
Nevertheless, despite this “default principle,” the 4A’s acknowledged that agencies may also act as
principals: “The agency should always ensure that the client clearly understands the nature, implications
and benefits of any opt-in products and services, including disclosed and non-disclosed models. These
should be documented with an opt-in agreement, with a clear explanation of any implications for audit rights,
access to the agency's underlying costs and whether the agency is acting for the client as its agent or as
19
[a] principal.”
As noted above, K2 interviewed a number of current and former members of the agency community during
the course of this study. Some agency executives made clear that they believed they owed not only a legal,
but an ethical, duty to their clients to act in their best interests; however, many other agency executives
expressed a different view of the advertiser-agency relationship.
A former senior executive at an Agency Holding Company told K2: “I really believe the agency is dutybound to do the best we possibly can for our clients, beyond what the words of the contract say. Like any
other relationship, or even marriage, you want it to be a mutual partnership: the agency looks after the client
to the best of its abilities and capabilities. At the same time, you want the client to be supportive of the
agency as much as it can be.” Another former senior executive at an Agency Holding Company informed
K2 that the culture at his agency was very “old school” in that “we only act on the advice and counsel of our
clients – it’s their best interests that we have in mind completely.”
These sentiments were not limited to executives at the holding company level. A number of employees at
agencies affiliated with Agency Holding Companies also expressed to K2 that their duty was to act in their
clients’ best interests. The former CEO of a media agency stated: “If you don’t consistently demonstrate
you’re acting in the client’s best interests, it’s almost a foregone conclusion that you will lose that client.”
Similarly, a media executive at another agency asserted that his firm was “generally advised to work in the
best interests of clients.” He added that his agency would “often go above and beyond what the contract
stipulated” in service of their clients.
Members of the independent advertising community provided similar opinions. A current C-level executive
at an independent agency asserted: “There’s a moral responsibility of trust in that client relationship. Clients
need to know about any conflicts of interest you have, and you need to tell them about it, so they can make
an informed decision. I don’t want my clients ever to think I’m not doing something that’s not in their best
interests. So if I’ve set something up as a separate interest, I’d like them to be aware of it.” And, a current
17
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CEO of a smaller independent agency stated that there is an “implicit agreement” that his agency acts in
the best interest of his clients rather than it being spelled out in formal contract language.
Notably, many other members of the agency community interviewed by K2 disagreed with the views
described above. As an example, the current CEO of an Agency Holding Company described his
understanding of an agency’s main responsibility to a client as to “be consistent with what they want from
us and on a transparent basis.” He also stated that, “There’s nothing wrong with something if the contract
agrees to it.”
Other agency sources noted the potential for conflict inherent in trying to serve the interests of their clients
and shareholders of the Agency Holding Company at the same time. One former senior executive of an
Agency Holding Company stated that the obligation of an agency is to act in the client’s best interest, but
that the obligation of a holding company is to act in the best interest of the business operations it oversees.
According to this executive, agencies have recently become “more and more beholden” to Agency Holding
Company interests over client interests. Another former C-level agency executive reported that buying
decisions at his former agency were increasingly made at the Agency Group level rather than by the
individual agencies. In his opinion, this centralization of decision-making power took “authority and
autonomy” away from planning teams and buyers. This allowed the Agency Group to direct buyers to
purchase from specific media suppliers that provided the largest margins, thereby fostering an environment
in which buying decisions were “completely” driven by the potential profit for the Agency Group.
Similarly, the former CEO of an Agency Group said that the idea of an ad agency serving as an agent is an
“outdated concept.” He added that advertisers want “brand success and good service,” but then they “send
in procurement to hack away at CPMs and pricing,” which he said fosters “misaligned incentives.”
In sum, based upon dozens of interviews of current and former agency personnel, as well as dozens of
advertisers, it is clear that there is a fundamental disconnect in the industry regarding the basic nature of
the advertiser-agency relationship. Neither agencies nor advertisers have a uniform opinion as to how their
relationship should be defined or how it actually operates; rather, there is substantial disagreement both
between and within these groups.

4.1.3. Contractual Language Regarding Advertiser-Agency Relationship
K2 interviewed more than 20 sources about their experience with contractual provisions regarding the
advertiser-agency relationship and actually examined several relevant excerpts from advertiser-agency
contracts. In practice, it appears that many advertiser-agency contracts allow for the agency to act as both
agent and principal, depending upon the situation. Former agency executives, advertisers, and media
consultants reported that it is common practice in the U.S. for agencies to include caveats within contracts,
or ask clients to sign addendums to existing master service agreements, that permit agencies to change
their posture from agent to principal for specific products or services with non-disclosed models (i.e., the
cost of the original media is not disclosed), including programmatic media-buying.
One former Agency Group executive told K2 that agency addendums to client contracts permitted practices
that, in his opinion, most clients did not anticipate. Such practices included charging non-disclosed markups
on tech fees from programmatic partners and/or directing client spending to entities in which the Agency
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Holding Company is invested. Similarly, a former chief marketing officer at a global advertiser reported that
he signed a contract addendum to an MSA that permitted his agency to engage in non-disclosed buying.
The source indicated that he agreed to the addendum with a sense of unease over the lack of transparency
with regard to underlying media costs, but that he did so because the addendum promised – and delivered
20
– lower rates for media.
K2 examined an advertiser-agency agreement, involving another global advertiser, which contained a
clause securing the agency’s right to buy media from affiliated entities, including a barter division and an
ATD. According to a section of the agreement on “inventory media services,” these entities purchase and
sell media after adding a markup, “essentially acting as any other supplier” with whom the AOR negotiates
on the client’s behalf. The advertiser’s U.S. media manager told K2 that he was concerned that the contract
imposed few constraints on the agency’s capacity to act as a principal. He indicated that he hopes to
address this issue when the agreement is next under review.
K2 reviewed excerpts from two additional advertiser-agency contracts, both global but covering U.S. media
spending, which refer to “inventory media.” According to the media consultant who provided these excerpts
to K2, the term “inventory media” generally refers to advertising placements that an Agency Holding
Company buys on its own account, most likely at heavily-discounted rates by virtue of its purchasing power
21
with media suppliers. In both contract excerpts, two agencies from separate Agency Holding Companies
state that their prices are guaranteed only if the client agrees to terms and conditions that include allowing
the agencies to acquire inventory media “without purchase authorization” from the client. The consultant
understood this to mean that the agencies would not be required to inform their clients whenever they
added “inventory media” to a media plan. “It could give an agency license to load up media plans with this
inventory without having to account for its provenance,” he said.

4.2. K2 Found Substantial Evidence of Non-Transparent Business
Practices in the U.S. Market in the Form of Rebates
4.2.1. Overview
During the course of this study, K2 interviewed numerous sources who reported that agencies and Agency
Holding Companies are receiving rebates from media suppliers in the U.S. market. K2 also obtained
significant documentary evidence that corroborated many of these source accounts. Forty-one (41)
individuals interviewed by K2 reported that they had firsthand knowledge of such deals. Of those 41
sources, 34 reported indicia that the rebates were not disclosed to advertisers, were not passed through to
advertisers, and/or were demanded by agencies. Twenty-three (23) of these individuals had experience
22
working at ad tech firms or media suppliers, and 11 had experience at media agencies. K2 identified
20
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evidence of several methods by which these rebate deals are structured, all of which are described below.
For purposes of this study, the term “rebate” broadly refers to a benefit that a media supplier provides to a
media agency, or an entity within an Agency Holding Company, representing a portion of the amount that
an agency, or an entity within an Agency Holding Company, spends on media purchases with that media
23
supplier. Benefits can include cash, free media inventory, debt forgiveness, equity or contingent equity,
and/or other forms of non-cash benefits. In certain instances, examples of which are discussed below, a
rebate is paid not to the AOR but to an affiliated entity within the same Agency Holding Company. This
definition also draws a distinction between a rebate and a discount in that a discount is typically a price
reduction applied to inventory at the point of sale, while a rebate is paid retrospectively.

4.2.2. Rebates in Cash and Free Media
Subjects who reported firsthand experience with rebates indicated that these agreements included financial
incentives for the agency in the form of cash or free media.

Diagram A: Flow of Funds in a Cash Rebate Transaction

Among the sources who stated that rebates are provided to agencies in the U.S. market was an executive
at a large online media supplier who described a cash rebate program currently in operation at his company.
According to the executive, several years ago the media supplier proactively established an incentive
23
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program designed to encourage agencies to direct a greater amount of spend toward a certain type of this
media supplier’s ad space. The media to which this program applies is purchased at a pre-negotiated and
fixed cost, rather than on a public exchange. The incentive program, which is open to individual agencies,
establishes certain thresholds for both overall spend and year-over-year growth, above which agencies
receive a cash rebate at the end of the year. The metrics required to trigger the rebate, and the percentage
of rebates provided, are determined on an agency-by-agency basis. According to the executive, the rebate
received in the U.S. is linked to the volume of U.S. spend; at the end of the year, the media supplier sends
each agency a spreadsheet detailing its total annual spend by advertiser and noting the rebate generated
by each advertiser’s expenditure. He stated that agencies at Agency Holding Companies received rebates
24
in this program and noted that all rebates provided through this program were transmitted in cash.
During the interview, K2 noted that certain Agency Holding Company executives have stated publicly that
rebates do not occur in the United States. In response, the source stated that, based upon his conversations
with agency staff, he believed that the agencies that received rebates from his company were “absolutely”
passing the benefits back to their clients. In an attempt to reconcile these public statements with the rebate
program, he opined that perhaps the agencies do not consider these cash back payments to be rebates,
since the agencies have said they are passing the funds back to their clients. The source reiterated that the
only basis for his belief that the funds were being returned to the clients was what the agencies had told
him. K2 did not attempt to verify whether these rebates were, in fact, being provided to advertisers in order
to avoid compromising the executive’s confidentiality.
A C-level executive of an Agency Holding Company provided a seemingly contradictory statement
regarding the existence of rebates in the U.S. market. According to the source, “rebates do not exist in the
United States, though they are common in some international markets.” The source further stated that
“‘rebates’ are commonly understood to be a source of value directly triggered by, and tied to, client spending
volume (such as traditional AVBs).” However, the holding company executive’s description of rebates would
appear to encompass the cash payments described by the large online media supplier executive cited
above.
Other sources described similar deals involving smaller independent agencies. An ad tech executive
provided K2 with a copy of a rebate contract between his company and an independent agency effective
for the 2015 calendar year. The contract included a provision for the payment of a “referral fee” representing
10% of agency spend, which the ad tech executive described as a rebate by another name. The executive
also provided K2 with internal company emails from the period in which the deal was being negotiated. In
these emails, the ad tech company employee in charge of managing the agency relationship reported that
the agency wanted to make a profit from the ad tech firm and was therefore requesting a rebate of 10% up
to a certain spend threshold and 15% above that threshold. The agreement was to be active through the
rest of the calendar year with the rebate to be paid in the first quarter of the following year. The ad tech
company signed the agreement, the executive said, since the agency conducted most of its work in a
24

The executive noted that the rebate program was separate and distinct from price discounts that his company sometimes
negotiated on a campaign-by-campaign basis. He also drew a distinction between the rebate program and strategic partnerships
that the company had established with certain agencies that included initiatives like joint product development aimed at driving
innovation in the industry.

18

strategic area of the marketplace in which the ad tech company wanted to expand.
A former Agency Holding Company executive who left within the last two years reported to K2 that he had
direct knowledge of multiple cash rebate deals at his former Agency Holding Company. According to this
source, in the wake of the press coverage of former Mediacom CEO Jon Mandel’s March 2015 presentation
25
at the ANA’s Media Leadership Conference, these deals were restructured at the request of other Agency
Holding Company executives. Specifically, the benefit passed back to the Agency Holding Company was
reformulated from a cash payment to a discount applied to the price of inventory on the front end and was
made available only to clients that had opted into a non-disclosed buying agreement. The executive
reported that, during the period when the cash rebate deals were active, the counterparty companies were
put on an internal “hit list” of entities to which spend should be pushed. He reported that, in general, rebates
were passed back to clients “about half” of the time, depending on how cost-conscious the client was.
In his interview with K2, the former Agency Holding Company executive reported that his holding company
had global rebate or discount deals with several major online media suppliers, including the large online
media supplier discussed above. The former executive reported that deals with these large media suppliers
were negotiated on the holding company level; for this particular online media supplier, he reported that the
holding company received a financial benefit of approximately 10% of total spend. He reported that, at his
former holding company, this type of deal was typically “sectioned off,” in that the manner in which rebates
were transmitted back to the holding company varied by jurisdiction, based upon the accepted practices in
each jurisdiction. For instance, in some countries the company received cash rebates while, in the U.S.,
agreements were typically structured using a tiered discount model with escalating benefits linked to volume
of spend. In the opinion of this executive, in instances where discounts are not passed on to clients, the
difference between “rebate” and “discount” was a “semantics game,” as “it’s ultimately making the same
amount of money off of a client.”
The head of an independent agency told K2 about a meeting he had approximately 10 years ago with an
Agency Group. During the meeting, a senior executive at the Agency Group told the source about various
ways one of its agencies was making “grey revenue” from U.S. media spending. This included not returning
media rebates to clients and keeping payments for unbilled media (i.e., moneys received from clients for
which they have not received an invoice from the media supplier), after placing them in escrow for a period
of time. K2 reviewed a contemporaneous memorandum of this meeting, prepared by the source’s counsel,
which corroborated the source’s account in detail.
Several current and former ad tech executives and media suppliers also said that they had deals with
agencies to pass back free media at the end of the year, with explicit provisions that this media could only
be used for the client who spent with them. These sources did not have direct knowledge of whether the
free media was in fact passed back to clients. K2 did not attempt to verify this particular assertion in order
25
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to avoid compromising the confidentiality of these sources.
Among those individuals who reported firsthand knowledge of rebate deals, several noted that the deals in
which they participated had been proposed by the media owner paying the rebate in order to drive volume.
Examples include the following:

26

•

A former agency employee reported that rebates have been proactively offered by ad tech
companies. As an example, he provided K2 with emails between a representative of an ad tech
firm and several employees of his former agency. In these emails, which were sent within the last
two years, the ad tech representative offered to provide a financial benefit back to the agency based
upon spend from the agency during a single fiscal quarter. The email offered to structure the benefit
variously as an upfront discount on the price of all media purchased; as a cash rebate; or as a
26
bonus (with, for example, $6 million worth of media provided for $5 million in spend). The ad tech
representative suggested that, if the agency wished to receive a cash rebate, it could either pass
the cash back to clients or keep it as a technology fee in order to meet internal revenue goals. The
ad tech representative claimed in this email that multiple other Agency Holding Companies had
already agreed to enter into similar agreements. When questioned as to whether rebates were
returned to clients, the former agency employee told K2 that, to his knowledge, these funds were
sometimes returned to clients and sometimes kept by the agency in order to meet periodic revenue
targets.

•

A former executive of a media supplier similarly reported that his former company offered rebates
to agencies in order to drive business. “Every discussion we had was around price because we
were begging to get on the media plan,” he said. The company reportedly offered discounted pricing
and also issued media ”credits” to agencies in exchange for volume spending, which could be used
for any client.

•

A former C-level executive at a digital media supplier reported that, in 2014, his former company
initiated a rebate-related deal covering the U.S. spend of an Agency Group. Under the terms of the
deal, a certain level of aggregate spend among the Agency Group’s member agencies triggered
the award of a quantity of free media from the Agency Group. At the spending threshold, which was
in excess of $5 million, the Agency Group was awarded just over 10% of spend back in free
inventory. The executive stated that he understood that the free media would be allocated to the
clients whose spending generated it, though he did not know how it was ultimately apportioned.
The executive reported that he asked for a paper contract and was informed that the Agency Group
responded that “verbal was fine.”

•

A senior executive at a magazine publisher reported that he was engaged in negotiations with an
Agency Group to finalize a similar rebate deal, which would provide the Agency Group with free
media linked to spend at a certain monetary threshold. The executive reported that, “if you’re trying
to turn around an aging [media] property, these [rebate] deals are beneficial.” He noted that his
company was “scraping and clawing for every dollar we can” and that he felt no pressure from
agencies to enter into rebate deals. “The pressure was from me,” he said.

K2 notes that, depending on how this was billed, this could be provided as a rebate or as a discount.
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K2 identified an additional instance in which a contract between two agencies explicitly addressed the issue
of rebates. K2 reviewed a copy of a media authorization signed two years ago by an independent media
agency and an independent OOH media agency that it had subcontracted for OOH services. The
authorization relates to the purchase of outdoor advertising space, ultimately on behalf of an advertiser.
The media authorization states that the media agency “acknowledges” that the OOH agency is “entitled to,
and will retain” any rebates it collects from OOH media suppliers. The source who shared a copy of this
contract with K2, and who has knowledge of the incident, said he learned from the advertiser that it was
unaware of this rebate clause and did not benefit from any rebates. The source told K2 that the advertiser
only discovered the rebate clause when it asked the media agency to hand over documents relating to its
ad spend.

4.2.3. Rebates Structured As Service Agreements
27

As noted above, in January 2016, the 4A’s released their “Transparency Guiding Principles of Conduct,”
detailing suggested guidelines related to transparency among market participants. Among these were
several principles related to commercial relationships between agencies and media suppliers, including
agreements whereby agencies receive payment for “services provided, such as barter, content production
28
or research projects.” The principles noted that “these commercial relationships reflect services provided
29
by the agency, are kept separate and do not promise or commit to client spending.” They continued, “It
should be clear that the agency's commercial transactions do not influence communications and media
planning and investment recommendations for the client, which should be done on behalf of the client and
30
according to the client's stated objectives.”

During the course of this study, K2 spoke to multiple sources with direct knowledge of service agreements.
According to these sources, under the terms of the agreements, fees for the services – usually described
as consulting or research – are actually tied to the cumulative volume of agency spend rather than the
scope of work or the expenditure of time and materials. The majority of sources also reported that services
were of minimal utility, significantly overpriced, or not provided at all. K2 found no evidence to suggest that
the proceeds of these service agreements were returned or disclosed to the agency’s clients.
Of the pool of individuals interviewed during the course of the study, 20 provided first-hand knowledge of
service agreements, and 18 of those sources were focused on the U.S. market. Approximately half of these
sources were from the ad tech sector, with the remainder coming from agencies and media suppliers. The
majority of the sources who discussed this practice were critical of it, with criticisms falling into two general
categories:
(1) Ad tech sources consistently reported that they understood service agreements to be an explicit or
implied prerequisite for inclusion on the “preferred vendor” list of an agency or Agency Holding
Company. As a corollary, sources also understood that exclusion from an agency’s preferred
vendor list would make it difficult if not impossible to do business with that agency. Media suppliers
27
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who reported paying what they classified as inflated rates for research reports similarly expressed
their perception that the payments constituted a quid pro quo for agencies directing client spend to
their companies.
(2) Several of the ad tech sources reported receiving services under these agreements that they found
to be of some utility. However, the majority of these sources reported that the services for which
they contracted were either of limited value or were not provided at all; many expressed the belief
that the service agreements were being used to obscure what was essentially a rebate.

Diagram B: Flow of Funds in a Service Agreement Transaction

Among the sources critical of service agreements were executives from four different ad tech companies,
each of whom independently described being asked by the same agency to enter into service agreements
within the last three years. Each source also provided copies of these agreements for K2’s review.
According to these sources, all of the agreements were drafted between early 2013 and late 2014.
Three of the agreements were negotiated through the same U.S.-based office of the agency and shared
certain common characteristics (the fourth agreement was negotiated outside of the United States, and is
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discussed further below). All three agreements:
•

Listed the same counterparty: i.e., a non-U.S. affiliate of the Agency Holding Company;

•

Were titled “Services Agreement” and described the services to be rendered by the agency in
general terms, such as “planning” and “media coordination”;

•

Specified that a percentage of spend directed to the ad tech companies by the agency was to be
returned to the foreign entity in cash. Two of these agreements were structured in tiers, with a
greater percentage rebate linked to a higher volume of spend. The third was structured as a straight
percentage rebate that remained fixed regardless of volume. Rebate percentages varied between
5% and 20% across the three agreements.

The three ad tech executives linked to the U.S. agreements all independently reported to K2 that they
understood – through either direct statements or innuendo from agency representatives – that they would
not receive business from the agency if they did not enter into these service agreements. One executive
provided K2 with an email from an agency employee stating that, since the service agreement had not yet
been executed, the agency had been “unable” to “push” the ad tech company for business and could not
“encourage” teams to use the company until the contract had been signed. Two of the three ad tech
executives ultimately signed the agreements, while the third did not.
Of the two executives who entered into these agreements, one stated that “there was zero value other than
just being considered for buying or not.” The other reported that he “never had any contact with [the foreign
entity]. Not only did they not provide any services, there wasn’t even a contact person. We were just meant
to write them a check.”
The executive whose company opted not to sign the agreement provided K2 with email communications
between two agency employees involved in the contract negotiations and several executives at the ad tech
company. In these communications, both sides referenced the fee to be paid to the foreign entity as a
“rebate.” The executive stated that, after his company’s decision to decline the agreement, agency teams
“would not take meetings” with his company, and he received what he characterized as a very low level of
business from the agency.
As noted above, a fourth agreement was negotiated through a non-U.S. office of this same agency. This
agreement is currently active. An executive of the ad tech company that entered into this agreement
reported that, though the contract was negotiated abroad, it covered the agency’s spend on a global level,
including in the U.S. While the agreement was described as a “trading agreement” rather than a “services
agreement,” and included a more detailed list of services to be rendered by the agency in exchange for the
rebate, it named the same non-U.S. counterparty as the three agreements previously discussed and was
similarly structured as a cash rebate of approximately 20% based upon the volume of the agency’s spend.
The services included in this agreement included meetings, calls, and other activities which, the executive
said, he hoped would provide an introduction to agency staff in order to drive business. These activities
occurred but did not lead to an increase in business. The executive reported that it was his clear
understanding that the contract was a rebate agreement with some token ”services” attached that
functioned as a prerequisite for the receipt of agency business.
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This same ad tech executive reported that, in late 2015 (a time when the contract was not due to be renewed
or re-negotiated), the agency approached his company to “convert” the agreement. According to internal
company emails provided to K2, a senior employee of the ad tech company reported to his colleagues that
an agency employee told him that the agency wished to replace all trading agreements with the updated
“service agreements.” A template of the new agreement, shared with K2, listed a different non-U.S. entity
as the counterparty and an amended list of services, including services related to digital ad performance,
verification, and strategy. These were entirely different from the services listed on the previous agreement.
The executive told K2 that these services would have been “not at all” useful to his company and were “not
anything we would buy from them.”
As of the time of his interview with K2, this executive had not agreed to the terms of the new deal. He stated
that he understood that the agency wanted to keep the underlying financial terms of the current “trading
agreement” and believed that the new agreement was just an attempt by the agency to hide a rebate.
Others who had similar agreements with other holding companies or agencies reported similar concerns
regarding the perceived necessity of entering into these agreements in order to become a “preferred
partner” of a particular agency, as well as the value of the services purchased. An ad tech vendor who
entered into a service agreement with a separate holding company reported that the implicit message of
these agreements was, “If you don’t do this, then the media recommendations will not include you.” He
stated, “The power of the media recommendation is the primary leverage that agencies leverage over
vendors.” Another stated, “The money that we paid was for real services, but were those services worth the
price? No, of course not.”
The media suppliers who discussed this practice discussed purchasing research reports from an agency
or Agency Holding Company. Three media suppliers reported paying agencies for research studies,
although they held differing viewpoints on the usefulness of this material. One of these individuals stated
that there was “real value” in the studies he purchased but believed he had overpaid. He stated that,
ultimately, he was “happy to pay my friends for spending money with me.”
Another of these media suppliers who operates in the OOH space reported that he currently has what he
classified as rebate agreements with two Agency Holding Company OOH affiliates. This individual stated
that he paid “six-figure sums” for a series of market research reports, each about ten pages in length, which
were worthless to him. This media supplier stated that he received regular invoices for “market research”
services tied to the volume of aggregate client spend. He stated, “If I could do without it, I would. If I could
deal with the agency of record directly or with the client directly, I would … But I’ve said ‘yes’ to these deals
because I know that if I don’t, a competitor down the street will get the business instead of me.”
Several former agency executives and an OOH media supplier discussed a variation on the service
agreement method that is specific to OOH buying. One of these former agency executives reported that, in
the late 2000s, his holding company’s OOH agency developed a program with media suppliers in which the
media suppliers returned a percentage of the Agency Holding Company’s spend in order to fund certain
“research tools” that were ultimately of value to the agencies and to their clients. He stated that, in his
opinion, the fee was warranted because legitimate services were provided.
Another former executive at an OOH agency at the same Agency Holding Company provided a similar
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accounting of this program and noted that the standard service fee was 1.67%. This executive stated that,
although services were provided in the early years of the program, they had effectively ceased over the last
five years, while the fee charged to vendors remained in place. In the opinion of this former executive, the
program had effectively become a rebate program.
An OOH media supplier who participated in a service agreement with the OOH agency described above
provided K2 with a copy of his 2012 contract. Under the terms of the contract, the media supplier was due
to pay the buying group a 1.67% commission. In return, the OOH agency would create research tools to
support the OOH advertising market and provide the media supplier with news updates, periodic reports
on industry issues, and other materials. The media supplier stated that his principal motivation for entering
into the deal was to secure payment terms; under the terms of his deal, the holding company buying entity
was required to pay him within 60 days in order to qualify for the discount. In exchange for these favorable
payment terms, the media supplier stated that he was “happy to pay” the 1.67%.

Non-U.S. Service Agreements
While the focus of this study was on practices within the U.S., K2 interviewed an executive of an ad tech
company located in the U.S. – but doing business in non-U.S. markets – who provided K2 with documentary
evidence of an Agency Group reclassifying rebate agreements as service agreements. The executive also
expressed a belief that this practice was a method of concealing rebates, suggesting that they were not
being passed back to clients.
The executive provided emails from employees of an Agency Group, sent within the last two years, in which
the employees negotiated a cash rebate to be paid to the Agency Group. The executive explained that the
rebate was based on non-U.S. spend; it was structured as a flat percentage of Agency Group spend with
no minimum spend threshold. One of the Agency Group’s agencies subsequently issued an invoice to the
ad tech company, a copy of which was provided to K2. The invoice lists the amount due as “services,” while
the executive reported that it, in fact, represented the rebate for this non-U.S. spend. The executive also
provided several other invoices from agencies affiliated with this holding company for “consulting services”
or “agency fees” related to non-U.S. spend during the last three years and stated that these also
represented rebates instead of payment for services rendered.
The executive reported that, within the last two years, he has also paid rebates to another Agency Group.
Those rebates are structured, at the Agency Group’s request, as a combination of a cash rebate
memorialized in a written contract and a second, larger payment for ”services” that is negotiated orally and
not memorialized in a contract. Both of these payments are structured as a percentage of total Agency
Group spend. The “services” provided are not useful, the executive reported. In one recent year, he stated,
the Agency Group provided him with multiple copies of a “useless” research report that “immediately went
into the trash.” The executive stated that he paid at least twice as much to the Agency Group in the form of
services as compared to cash rebates.
The executive argued that the categorization of these rebates as services implied that the funds were not
being passed back to clients. “Why, then, do agencies ask that only a 5% rebate be documented in writing,
while the other 25% rebate is collected in an invoice for shady services?” he stated. “The agencies are
trying to hide that money. And they make it clear that we are not to discuss rebates with the client.”
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4.2.4. Contractual Rebate Provisions
K2’s limited review of advertiser-agency contract language, and interviews of advertisers and several media
consultants with experience reviewing such contracts, indicated that these contracts vary considerably with
regard to provisions pertaining to rebates or any other financial benefits generated from client media
expenditure. K2 obtained an excerpt from one global advertiser-agency contract in which the definition of
media “discounts” was extensive, running to 14 lines; another contract’s definition of “AVBs” (an acronym
for “Agency Volume Bonuses”) ran to 12 lines. By contrast, an advertiser at a U.S. non-profit organization,
which hires agencies on a project-by-project basis and has a relatively modest advertising budget, told K2
that he had “not thrown any horsepower” into assessing rebate language in contracts. The sources cited
above further reported that major multinational advertisers tend to have more sophisticated clauses for
capturing rebates than smaller brands. However, there is variation on this front as well. A U.S.-based former
chief marketing officer at a global advertiser said that his agency contract required media costs to be passed
through with no markups but did not specifically address rebates.
Even when contracts do address rebates, sources told K2 that it may be difficult for advertisers to determine
what they are owed. K2 reviewed rebate-related clauses, current as of 2011, from advertiser-agency
contracts for two large global advertisers; these clauses compel the AORs to pass on any cash discounts
or rebates that are “directly and exclusively attributable” to the client’s media investment. A media
consultant who has reviewed this exact same rebate clause in other advertiser-agency contracts told K2:
“The problem is: if you’re a client, it’s very hard to understand what you’re owed as a direct result of your
investment.” The consultant said that a media supplier may negotiate a volume-based reward with an
agency parent entity or an entity affiliated with a client’s AOR, rather than the AOR itself. Therefore, the
portion of that reward that is owed – i.e., directly and exclusively attributable – to the client may be difficult
31
to calculate because rebates or discounts often flow from a pooled group of client ad spending.
In addition, unlike the AOR, the agency affiliate or parent entity may have no contractual obligation to return
or even disclose income earned from a client’s media spend, according to the consultant. This view was
corroborated by a former executive at an OOH agency owned by an Agency Holding Company, who
indicated that his agency rarely contracted directly with advertisers, even though it purchased media for
client campaigns and received rebates from media suppliers. He told K2 that his former agency was not
privy to, nor necessarily bound by, whatever language the advertiser-agency contracts may have contained
regarding rebates. “Were we bound by the same terms [as the AOR]? Maybe,” he said. “What were our
obligations to advertisers? We were subcontractors to contractors.” He said that the agency’s approach
was to set aside funds in escrow and “pay back clients if we get caught.”
A former executive at an agency within an Agency Holding Company also said that he observed colleagues
striving to find ways to keep rebates that would otherwise pass through to clients. He indicated that they
would exploit any perceived latitude within a contract’s definition of a rebate, as if they were “playing a
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The consultant added that many clients have struck out or amended the “directly and exclusively attributable” clause from agency
contracts in recent years, and as a result it is less common than it used to be. However, the consultant also provided an example
from 2016 of one Agency Group that, while pitching for a particular advertiser’s global media business, red-lined rebate language
that the consultant had included in a proposed advertiser-agency contract and replaced it with a clause limiting rebates to revenue
"earned as a direct result” of the advertiser’s investment.
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game.” “Well, what is a rebate?” they would ask, according to the former executive. The answer would often
be, “no, this is something else.” This maneuvering was aided by the fact that some client contracts on file
32
were up to eight years old, the former executive told K2.
Another high-ranking former executive from a different agency within an Agency Holding Company, who
left his agency approximately five years ago, described how his agency adopted a “defensive retreat”
approach to transparency-related language within client master service agreements. The agency’s default
position, he said, was to avoid including any transparency clauses at all. If the client insisted on some
transparency, the agency wrote language that limited how much information it had to divulge, even in the
event of an audit. “It became a game of words in how you described things,” he said. If the client persisted
further and wanted language guaranteeing the full return of rebates as well as visibility into media costs,
the agency’s fallback position was to rationalize how certain practices were “necessarily non-transparent”
to clients, like its trading desk model or the way it buys inventory as a principal and assumes all of the risk.
In such circumstances, the former executive said, the agency explained that the benefits from such
practices were aggregated across multiple clients and could not be accounted for on a “one-to-one net
basis.”
The same former agency executive added that analyzing client contracts for compliance became a standard
agency practice “as the economics of client profitability became more problematic” and as client
procurement departments increasingly “outfoxed” agencies during contract reviews with clauses that
constrained their ability to make sustainable profit margins. He said that his agency evaluated contracts
across several variables, such as payment terms and agency fee models, not just transparency.

4.2.5. Advertisers’ Awareness of Rebates
As noted in the Methodology section of this report, K2 was unable to trace the flow of funds – including
rebate payments – between parties in individual cases without compromising the anonymity of individual
sources and, therefore, did not do so. Investigative and/or auditing work such as this was beyond the scope
of the study. Statements of the current and former agency employees who discussed knowledge of rebates
are included above. In addition to these sources, K2 interviewed 22 advertisers who have managed U.S.
33
media budgets. None of these advertisers reported being aware of any rebates or other financial benefits
34
flowing back to them from their media agencies. However, all of the advertisers expressed the opinion
that their agencies should pass through any rebates generated by their ad spend. Some told K2 of clauses
in their contracts that stated as much; others were not aware of what their contracts said on the subject and
conceded they had never explicitly asked their agencies about rebates. “We’ve been going on the
assumption there are no AVBs in the U.S.,” said one global head of procurement for an international
advertiser. “I’m not sure if we’ve ever forced it out of them [the agency] in writing.” The head of media for
32

Another former agency executive from a different Agency Group said clients often rely on expired master service agreements.
Agencies have no incentive to alert clients that their contracts have expired, he said, because they fear this will invite a new pitch for
business, which puts them at risk of losing the client’s business.
33
As noted in the Methodology section of this report, K2 interviewed 29 advertisers from a range of industries. However, five of
these advertisers were based in foreign countries and had no direct experience managing U.S. media budgets; one U.S.-based
advertiser had experience managing a creative ad agency only; and another U.S.-based advertiser had no experience managing a
media agency because his firm had brought advertising responsibilities in-house.
34
This does not include discounted ad rates or other benefits that agencies may negotiate for clients, such as hosting free events or
speaker engagements.
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another global advertiser told K2 that his firm tracks rebates owed by its agencies in foreign markets, but
not in the U.S. His “working assumption” is that the U.S. is a non-rebate market. This assumption, he told
K2, is based on trust in his agency and his understanding of the international rebate market.
Five U.S.-based advertisers reported that representatives of their AORs had told them directly that they did
not collect any rebates from media suppliers. One marketing and media director told K2 that he confronted
his AOR regarding the allegations made by former Mediacom CEO Jon Mandel in March 2015 at the ANA
Media Leadership Conference. According to the source, a representative of the AOR denied that it engaged
in the practice of non-disclosed rebates: “This is just sour grapes by Jon Mandel. Trust us.” The source told
K2 that he was unsure whether or not to believe him.
In other interviews, a director of media investment told K2 that he felt his company’s AOR, which was
connected to an Agency Holding Company, was being honest when it claimed it did not collect rebates.
However, he added that it was possible that a different entity within the holding company structure could
be negotiating non-disclosed deals using his firm’s ad spend without his knowledge. In addition, a media
manager at a large company speculated that possible rebate schemes or other hidden agency income
could be handled through his agency’s finance department and that media planners and buyers working on
his media account would simply not be informed.
When asked if his agency could be passing through rebates without him realizing it, the head of media for
a U.S.-based advertiser was adamant that such activities would be indicated on agency invoices, which are
35
examined closely by his team. In contrast, a former media executive at another U.S.-based advertiser told
K2 that it was indeed possible that his agency was returning rebates without him or his team knowing. “The
number of transactions and invoices is breathtaking,” he said. “Given the complexities, it's likely that they
were returned and we were unaware.”

4.3. K2 Found Substantial Evidence of Potentially Problematic Agency
Conduct Concealed By Principal Transactions
4.3.1. Overview
During the course of this study, K2 found substantial evidence that the lack of transparency inherent in
principal transactions enables agencies to engage in potentially problematic conduct – i.e., conduct that
may not be in the advertiser’s best interest. As described above in Section 4.1.3, many advertiser-agency
contracts contain “opt-in” provisions that permit the agency to position itself as a principal in certain
transactions. In a principal transaction, an entity within an Agency Holding Company essentially acts as a
media supplier by purchasing media on its own behalf and then reselling it to the AOR at a markup. The
Agency Holding Companies leverage the aggregate buying power of all of their clients – regardless of
whether they opt-in to a non-disclosed buying model – to secure the highest possible discounts for media
and, consequently, significantly higher margins on re-sale of such media to advertisers. When the AOR
35

The source conceded, however, that he could only be certain that the agency was not collecting rebates if his company conducted
agency audits across all media channels, which it does not do.
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within the Agency Holding Company sells the media to an advertiser, the original purchase price – as well
as other potentially relevant information – is not disclosed. These opt-in provisions also limit the advertiser’s
right to audit the principal transactions.
According to information provided to K2, markups on media sold through principal transactions can range
from approximately 30% to 90%. Sources also indicated that, as a result of these higher margins, media
buyers are sometimes pressured and/or incentivized by their Agency Holding Companies to direct client
spend to this media, regardless of whether such purchases are in the clients’ best interest. In addition,
sources have stated that the agency may not disclose to the advertiser that premium media is unavailable
through certain principal transactions.
Thirty-three (33) sources interviewed by K2 reported firsthand experience with principal deals that they
deemed problematic. These sources provided detailed evidence – including relevant documents –
regarding how principal transactions are structured and executed, as described in the sections that follow.

4.3.2. Agent vs. Principal Transactions
During the course of this study, K2 learned that, with regard to media buying, agencies typically act as
agents in the U.S. market (i.e., they buy media on behalf of their clients, not for themselves). However,
numerous sources reported that many contracts contain “opt-in” provisions that permit the agency to
engage in certain principal transactions with advertisers. Generally, these principal transactions involve the
advertiser agreeing to allow the AOR to utilize an affiliated entity within the holding company, such as an
ATD, to supply media to the advertiser. Therefore, instead of the AOR directly purchasing the media on the
advertiser’s behalf from an unrelated third-party media supplier, the ATD, or another holding company
entity, purchases the media from a media supplier on its own behalf and then sells it to the AOR. Sources
have informed K2 that, when an agency is engaged in a principal deal with an advertiser, the price the
Agency Holding Company paid for the media, as well as potentially other relevant information, is not
disclosed to the client.

Agent Transactions Defined
A typical agent relationship involves the AOR acquiring media directly from a media supplier. The AOR
then bills the cost of the media plus its fee to the advertiser. This type of transaction is transparent in the
sense that the AOR’s purchase price for the media is readily available to the advertiser. The diagram below
illustrates the flow of a typical agent transaction.

Diagram C: Typical Agent Transaction
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Principal Transactions Defined
In contrast to an agent transaction, a principal transaction involves an agency purchasing media on its own
behalf – rather than on behalf of an advertiser – and then reselling that media at a higher price to its clients.
As described by multiple sources, one of the most common types of principal arrangement is one in which
an affiliated entity within an Agency Holding Company structure (e.g., an ATD) acquires the media. The
AOR then purchases the media from the ATD at a significant markup and sells the media to the advertiser
at the AOR’s cost and with a waiver of the typical agency fee. This type of principal transaction is not
transparent in that the price the ATD pays for the media is not disclosed to the advertiser. Indeed, several
36
sources indicated that the AOR is likely not informed of the price that the ATD paid for the media. The
diagram below illustrates the monetary flow of a typical principal transaction.

Diagram D: Typical Principal Transaction

According to multiple sources, there are two general methods by which agencies acquire the media used
for principal transactions: (1) the agency pre-purchases the media (or enters into a deal to do so) and (2)
the agency purchases the media programmatically. Each of these methods is discussed below.

4.3.3. Media Purchased As A Principal
A former C-level executive of an entity within an Agency Holding Company described the types of deals
that agencies use to acquire media for principal deals as “closely held secrets” to which few people are
privy. He further stated that the AOR likely does not even know the cost of media flowing through the other
entities within the Agency Holdings Companies, including ATDs, barter companies, and other negotiating
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This model is hereinafter referred to as the “non-disclosed model.”
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companies.
K2 interviewed multiple sources who were knowledgeable about some of the methods utilized by agencies
to acquire media for principal deals. Specifically, sources described four distinct methods:
(1)
(2)
(3)
(4)

advance buys;
non-disclosed volume discounts;
dual rate cards; and
barter.

Each of these methods is described below.

Advance Buys
Multiple sources told K2 that agencies engage in “advance buys” of digital media – i.e., purchases in
advance of an advertiser’s need for such media – in order to obtain discounts. Following an advance
purchase, there is a window of time during which the purchased media must be used. Therefore, an agency
theoretically runs the risk that it will realize a loss if it fails to resell the media within the specified time period.
Sources reported, however, that agencies take specific steps to greatly minimize that risk. Relevant
examples are provided below.
Examples of Advance Buys
Below is an example of how an agency used the aggregated buying power of its clients in an advance buy
to extract an additional discount from the media supplier, thereby increasing both revenue and margins for
the Agency Holding Company. This example was provided to K2 by a source who worked as an executive
for multiple Agency Holding Companies. This former agency executive had firsthand involvement in
advance buys, and his account was corroborated by two fully executed contracts that K2 was permitted to
review but not maintain.
This particular transaction involved the simultaneous negotiation of two agreements, both between a
principal entity within an Agency Holding Company and the same digital media supplier. The source
explained that this method of negotiating both agreements together is a common practice used by Agency
Holding Companies in order to leverage their aggregate buying power. The buying power of all of the
Agency Holding Company’s clients – regardless of whether they opt into a non-disclosed buying model or
not – is used to secure the highest possible discount for media that the Agency Holding Company purchases
for itself. The existence of these agreements would not be visible to advertisers. In the interest of clarity,
the parties to these agreements are referred to as ATD and media supplier, respectively.
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Deal A: Advance Purchase of $1,000,000 of Media
37

In the first contract reviewed by K2, the ATD agreed to immediately pay $500,000 in exchange for
38
$1,000,000 worth of media. The ATD was given one year to utilize the media purchased at this 50%
discount.
The media purchased under Deal A was not for immediate use on an existing order and, therefore, the
agency was technically at risk in that failure to sell the media within the required timeframe would result in
a loss. However, the source explained that there was no true risk to the agency because the amount of
media purchased in advance was considerably lower than the amount the agency had sold to clients in
39
previous years and/or the media was already needed for media plans that had not yet been executed. In
light of these safeguards, the source characterized the risk to the agency as so highly mitigated that these
deals should be considered advance buys with the advertisers’ money.
For this particular deal, the advertisers who opted in received a discount of approximately 5% to 8% off the
agency’s negotiated rate for the media. To more easily understand the agency’s margin under this deal, it
is assumed by way of example that the agency’s negotiated rate for media was $100. The net effective rate
for the discounted advance media the Agency Holding Company received would therefore be $50.
The ATD would then mark this $50 media up to somewhere between $92 and $95 before selling it to the
AOR and, ultimately, the advertiser, for the same price. If the advertiser had purchased the media directly
through the AOR, the cost of the media would have been $100 plus the agency fee. Therefore, under this
example, the advertiser saves 5% to 8% off the cost of media, plus the AOR’s fee (which is waived).
Although the ATD is providing a discount, the ATD is also realizing a far greater margin (90% with the “5%
discount”; approximately 82% with the “8% discount”) with media acquired through advance purchases,
40
even without their normal fee (typically about 4%).
The former agency executive indicated that receiving a cash advance is also a significant advantage to
media suppliers. The source explained that, although the media supplier may not be able to recognize the
revenue until the media is actually sold, the cash is available to be used for staff, space, or investment,
among other things. As such, this type of deal happens most often with smaller media suppliers. K2 was
also informed by this source that media suppliers are told that if they do not agree to these deals, their
competition will.
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According to the source, the media supplier cannot recognize the $500,000 as revenue until the ATD ‘purchases’ the first
$500,000 of media. For the initial $500,000 of media, the media supplier sends the ATD invoices for the media at the rate card cost,
which the ATD does not pay, since they have paid upfront. For the $500,000 in inventory, the media supplier submits invoices to the
ATD with a cost of $0.
38
Again, this example is a description of an executed contract that K2 was permitted to review but not maintain. In addition to
reviewing the actual agreement, the specifics of the agreement and the context were explained to us by an individual who is familiar
with the deals.
39
In addition, contracts typically include language specifying that the agency be named a priority creditor in the case of bankruptcy
and, if the media supplier is sold and the Agency Holding Company disagrees with new leadership, contract terms specify that the
agency can demand the money back.
40
These percentages do not take into account an agency fee.
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Deal B: Negotiated Discount for Agency Rate
The second contract reviewed by K2 – Deal B – is an agreement for a tiered discount in return for a
guaranteed level of spend. Specifically, Deal B required the agency to guarantee a spend of $4 million in
one year. In return, the agency was entitled to receive a discount of 2% on the first $4 million in spend;
once the $4 million threshold was reached, any additional media purchases would be provided at a 4%
discount. All agency clients were eligible to receive this discount regardless of whether they had “opted-in”
to a non-disclosed model. This discount would be calculated off of the agency rate card, and, according to
the source, the savings would be listed on an insertion order that would be accessible to the advertiser.
Under the terms of Deal B, the agency would be liable to return the discount in the event that the $4 million
threshold was not reached. According to the source, and as explained above, the agency greatly mitigates
any risk because the guaranteed spend threshold is calculated based upon the amount of media the agency
had sold to clients in previous years and/or what was already needed for media plans that had not yet been
executed. In addition, the contract reviewed by K2 contained roll-over provisions that allowed the agency
more time to meet the spending requirements. The source also indicated that it was unlikely that a media
supplier would take legal action against an Agency Holding Company, even if the spending thresholds were
not met during the extension period.
The source explained that the performance against these types of deals is closely managed. Specifically,
the source indicated that there would be quarterly meetings, phone calls, and directives given from the
holding company level to leads at the agencies to focus on moving spend to the media supplier in order to
ensure that the contractual minimum volumes were reached.
In sum, Deals A and B are negotiated together in order to leverage the Agency Holding Company’s
aggregate buying power to achieve higher discounts for advance buys. Essentially, by guaranteeing a
relatively high-level of spend at the negotiated AOR rates, the Agency Holding Company is able to acquire
a significant benefit for itself, which becomes non-disclosed revenue – namely, a 50% discount on media
purchased in advance.
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Diagram E: Deals A and B – Advance Buy and Discounted Media
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Tables 1 and 2: Deal A and Deal B Comparison
Non-Disclosed Model – Deal A
Discounted
Cost to ATD

Agency
Fee

Agency
Markup

Cost to
Advertiser

Agency
Margin (%)

Agency
Margin ($)

$50

-

90%

$95

90%

$45

Disclosed Model – Deal B
Cost to AOR

Agency
Fee

Agency
Markup

Cost to
Advertiser

Agency
Margin (%)

Agency
Margin ($)

$100

4%

-

$104

4%

$4

Non-Disclosed Volume Discounts
Another method by which agencies obtain media for principal transactions is through non-disclosed volume
discounts. Similar to the volume discount described above (i.e., Deal B), the Agency Holding Company
negotiates a deal with a media supplier for a discount based upon a guaranteed minimum spend. However,
with these deals, the discount is not disclosed to the advertisers or, likely, the AOR.
Below is an example of a non-disclosed volume discount agreement that was provided to K2 by a source
who worked as an executive for multiple Agency Holding Companies. This former agency executive, the
same source who described Deals A and B above, also had firsthand involvement in non-disclosed volume
discounts. His account was corroborated by two fully executed contracts that K2 was permitted to review
but not maintain. This agreement involved a principal entity within an Agency Holding Company and a digital
media supplier. For ease of discussion, the parties to the agreement are referred to as ATD and media
supplier.
Under the terms of this contract, the ATD agreed to spend $40 million with the media supplier over a twoyear period; $16 million of that spend was allocated to Year 1, while $24 million was slotted for Year 2. The
ATD would not be penalized for failing to meet the Year 1 requirement of $16 million; any shortfall would
be rolled into the Year 2 commitment. If the ATD exceeded the Year 1 target, the Year 2 spending target
would remain unchanged. For example, if the ATD spent $20 million with the media supplier in Year 1, it
would still be required to spend $24 million in Year 2. In exchange for this guaranteed spend, the ATD
received a percentage discount off of the agency rate card. For purposes of this example, the discount is
20%.
According to the source, this contract does not require the discount to be disclosed to either advertisers or
the AOR. Similar to the other principal transactions described above, the ATD marks up the media before
selling it to the AOR, which, in turn, sells the media to the advertiser. When the advertiser chooses to optin to use the media acquired by the ATD, the rate that it pays is ultimately lower than the rate it would have
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paid by buying the same media directly through the AOR (i.e., as its agent). However, under the terms of
the contract, even when the advertiser does not opt-in, the spend still counts toward the ATD’s guaranteed
minimum. This important factor demonstrates how the negotiated discount is, in fact, tied to the total
aggregated buying power of its clients’ spend.
The source also indicated that, generally, with these types of deals, the discounted media would typically
not include the media supplier’s best available inventory, as media suppliers attempt to include certain
barriers in the contract designed to exclude their premium high-value inventory from the discount deal.
Therefore, if an advertiser purchases media that stems from this type of deal, premium media may not be
available, a fact which may not be disclosed to the advertiser. However, for purposes of the illustration
below, it is assumed that the media purchased is of the same quality.

Diagram F: Non-Disclosed Volume Discount
The diagram below outlines the flow of a non-disclosed volume discount deal.
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According to the same source, an agency’s largest clients are called “whales” by both media suppliers and
agencies. It is the buying power of these clients that Agency Holding Companies wield to secure discounts
for all of their clients. K2’s source stated that there has been a “huge disagreement” between agencies and
media suppliers as to whether the spend of these clients should be included in this type of discount
agreement. Many of these large clients have direct relationships with media suppliers and, as such, the
media suppliers often take the position that they own these client relationships. The net effect may therefore
be that many “whales,” with a large amount of yearly spend at a particular media supplier, actually miss out
on discounts because media suppliers have them excluded from the discount deals.

Dual Rate Cards
Another method for securing media for principal deals involves the negotiation and use of dual rate cards
for the same media. In this method, Agency Holding Companies use the aggregate buying power of their
clients to negotiate discounted rate cards for their principal entities, including ATDs. Essentially, an entity
41
within the Agency Holding Company, but not the AOR, will negotiate with the media supplier for two rate
cards: (1) an AOR rate and (2) a lower ATD rate. In contrast to the transactions described above, the dual
rate card method involves the media being purchased on an as-needed basis based upon the established
rate cards (i.e., there are no guaranteed spend requirements for the Agency Holding Company). Therefore,
this method involves no risk to the Agency Holding Company.
The dual rate card method was explained to K2 by several different sources with direct knowledge of this
practice, including an Agency Holding Company executive and multiple media suppliers. The method, as
conveyed by these sources, is summarized below.
Using the leverage of its aggregate buying power, the Agency Holding Company is able to negotiate
discounted rates. In this scenario, the lower rate negotiated by the Agency Holding Company is utilized for
its principal entities, including the ATD. In contrast, the higher rate card is utilized by AORs to sell the media
directly to advertisers in the capacity of an agent (as opposed to a principal).
If an advertiser chooses to utilize the ATD, the ATD marks up the media and sells it to the advertiser’s AOR.
The AOR then sells the media at its cost to the advertiser. According to these sources, neither the advertiser
nor the AOR knows the price that the ATD paid for the media. The ATD sells the media at a rate that is less
than the rate that would apply if the media were obtained directly from the AOR. Again, that is because the
rate card negotiated for use by the AOR is higher than the rate card for the ATD.
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For ease of describing this example, we will simply refer to the negotiating entity as the Agency Holding Company.
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In the example diagrammed below, the AOR rate is $100, while the ATD rate is $75 for the same media
from the same media supplier. Typically, the ATD will mark up the media to a point where there is still a
savings to the advertiser. In this example, the cost of the media to the advertiser, if purchased through the
ATD, is $95. Had the advertiser purchased the media through the AOR, the cost would have been $100
plus the agency fee. This, according to the sources described above, is by design. The price that the ATD
paid for the media is unknown to both the advertiser and the AOR. The advertiser believes that it is getting
a discount, but both rates – and the margins – are actually controlled by the Agency Holding Company, not
the media supplier.

Diagram G: Dual Rate Card

38

Tables 3 and 4: Dual Rate Card Comparison
Non-Disclosed Model
Discounted
Cost to
ATD

Agency
Fee

Agency
Markup

Cost to
Advertiser

Agency
Margin (%)

Agency
Margin ($)

$75

-

26%

$95

26%

$20

Disclosed Model
Cost to
AOR

Agency
Fee

Agency
Markup

Cost to
Advertiser

Agency
Margin (%)

Agency
Margin ($)

$100

4%

-

$104

4%

$4

In another example of a dual rate card agreement, a C-level executive for a media supplier informed K2
that his company already had an existing rate card with an Agency Holding Company for use by its AORs
when the ATD sought a discounted rate card. The source said the discount that the ATD ultimately achieved
through negotiations was approximately 20%. According to the source, the ATD rate card and the AOR rate
card were part of the same deal; “It was all wrapped up together. It was very clear you couldn’t just have
a[n] [AOR] deal and not have [the ATD] part of it.” The source explained to K2 that the agency network
essentially leveraged the AORs’ aggregate spend in order to convince the media supplier to consent to the
reduced rate card for the ATD.

Barter
According to sources, barter deals are highly complex and few people have an in-depth understanding of
their operations. At a very high level, barter deals are trading arrangements that agencies can use to acquire
media for principal deals. Some barter companies operate under the umbrella of an Agency Holding
Company.
In some scenarios, advertisers work directly with barter companies to trade distressed or underutilized
assets. A C-level executive of a barter company provided the following example of how an advertiser uses
a barter company to acquire media for use in principal deals. In his example, which was based on an actual
agreement, a manufacturer had developed new packaging and, as a result, had stockpiles of the old
packaging in inventory. The barter company agreed to buy the outdated product at wholesale prices, which
amounted to approximately $2 million. In exchange, the advertiser agreed to purchase $8 million worth of
media through the barter company, a small fraction of the overall media budget of the advertiser. The barter
company sold or traded the outdated product at a loss. However, the barter company acquired discounted
media through other barter deals to fulfill the $8 million spend for the advertiser to cover the losses and
realize a profit. In the example provided, TV was the media that the barter company sold to the advertiser.
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Barter companies also engage in less complicated advance buys of media. An executive from a media
supplier explained that he is both approached by barter companies and seeks them out to engage in deals.
Generally, if he is approached by a barter company, it is for a current media need for a particular advertiser,
i.e., the barter company is already working with an advertiser on a barter deal and needs to acquire media
to complete the deal. According to the sources, the media supplier takes “a bigger hit on its margin” when
working with barter companies.
As an example, the source described a situation in which the media supplier would approach a barter
company when the media supplier was falling short of its revenue targets. The media supplier entered into
a deal with a barter company in which the barter company agreed to immediately buy a quantity of media,
for example $1 million worth, at full price. This allowed the media supplier to recognize the revenue in the
current quarter. In exchange, the barter company received a substantially discounted rate with which to
purchase a larger quantity of media, for example $5 million, in the next quarter.
As discussed above in Section 4.1.3, an executive for a consulting firm, who was also a former high level
executive within an Agency Holding Company, explained that, in approximately 2011, he and his colleagues
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noticed that agencies began inserting the term “inventory media” into contracts with advertisers.
According to the source, after making inquiries, the source and his colleagues determined that inventory
media was inserted to allow agencies to acquire “hugely discounted” media through barter.

4.3.4. Media Purchased Programmatically
Basics of Programmatic Transactions
An agency’s programmatic purchase of media for an advertiser is not a principal transaction per se. Indeed,
there are agencies and companies that provide transparent programmatic buying options. However,
according to numerous sources, many agencies treat programmatic buying as a principal transaction.
Buying media programmatically is a complex function that includes essential players and technology along
the value chain. The inner workings of programmatic buying was explained to K2 by multiple sources,
including former Agency Holding Company ATD employees and individuals from independent trading desks
and ad tech companies. The programmatic sales discussed in this report involve a real-time bidding process
in an open market. During these transactions, media is placed for sale, the media is purchased, and the ad
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is served in fractions of a second. Below is a simplified, high-level overview of programmatic transactions.
•

Media suppliers provide media to a supply side platform (“SSP”) to be sold programmatically.
Generally, at the media supplier’s request, a “floor” price can be set below which the media will not
be sold. According to an ad tech executive with prior agency experience, the SSP will mark up the
44
media approximately 10%.
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As previously discussed in Section 4.1.3, a media consultant familiar with this term reported that, in his experience, inventory
media generally refers to inventory that an Agency Holding Company buys as a principal.
43
There are other players and technologies involved in programmatic buying (e.g., ad servers). These have been intentionally
omitted for ease of discussion in this section.
44
An executive from an independent trading desk provided this estimate.
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•

The SSP then interacts with the demand side platform (“DSP”) to facilitate the bidding process. The
DSP also provides the conduit for buyers to complete purchases. According to the executive cited
above, the DSP will mark up the media approximately 10%. The buyer, for example, an ATD, will
also mark up the media before re-selling. As mentioned above, many Agency Holding Companies
treat these programmatic buys as non-transparent principal transactions and, therefore, do not
disclose their markups to the advertiser.

Diagram H: Real-Time Programmatic Buying
K2 notes that the below diagram represents key participants in a programmatic buying transaction and is
not intended to capture every intermediary entity involved in this process.

A source who recently held C-level positions at entities within two different Agency Holding Companies
45
explained that non-disclosed “black box” deals were originally designed to make it easier for media
suppliers to sell media at a discount without creating unrealistic price expectations on the part of advertisers.
According to the same source, however, increasing revenue pressure within the Agency Holding
Companies led to a departure from this original purpose. Today, the source reported, Agency Holding
Companies exploit the inherent anonymity of this method by taking large, non-disclosed markups on the
media sold through black box transactions.
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The source used the term “black box” as a reference to non-transparent transactions where the agency’s cost of the media and
the source of the media were not disclosed to the advertiser by the agency.
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As an example, the source stated that the agency would use an ATD to acquire media, transfer the media
to an affiliated technology entity within the Agency Holding Company, and then transfer it again to a different
46
technology company within the Agency Holding Company, taking markups at each point. The source
stated that this activity could be demonstrated by tracking pixels or cookies on specific pieces of inventory.

Diagram I: Agency Holding Company Markup

Agency trading desks are not only used for programmatic real-time bidding in open markets but also as
47
private marketplaces. Through the private marketplace, agencies have the ability to automate the
purchase of the media acquired through methods such as those described in Section 4.3.3 of this report.
A C-level executive of an ad tech firm stated that agencies use its software to load inventory into private
marketplaces. According to the source, when the ad tech firm, which has visibility into these private
marketplaces, finds the comparable inventory at a less expensive rate, it informs the agency. However, in
the source’s experience, the agency is never interested in using the media with the more favorable rates
and continues to push spending with the particular media supplier identified by the agency. As a result of
this, the source suspects that agencies are receiving incentives to utilize certain mid-tier media suppliers.
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In his example, the source provided the actual entities that would be involved within a specific Agency Holding Company.
A private marketplace contains a pool of media that has been previously acquired by an Agency Holding Company through
methods including those described in Section 4.3.3 of this report.
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4.3.5. Lack of Transparency with ATDs
As discussed above, agencies utilize ATDs as a vehicle for non-transparent principal transactions.
However, several sources indicated to K2 that it is unclear whether advertisers truly understand what they
are opting into when they authorize their AORs to purchase media from ATDs in a non-disclosed model.
A high-level employee of a trade association stated that some advertisers do not understand how the “digital
model” works, including programmatic buying; they may perceive that there is some wrongdoing when, in
fact, the advertiser has explicitly opted-in to purchase space without the ability to see the underlying costs.
The source further stated that the advertiser may not fully understand the terms of the contract to which it
has agreed.
A former executive for multiple Agency Holding Companies explained to K2 that, “legally,” clients have to
opt-in to non-disclosed deals. According to the former executive, with some advertisers, the marketing team
may not be aware of the terms to which they are agreeing, mostly due to a lack of coordination. The source
estimated that only about 50% of clients understand the philosophy behind the non-disclosed model. While
these opt-in agreements say that a client recognizes that the Agency Holding Company is taking a risk and
will take a margin, the source stated that advertisers do not have a good understanding of how much margin
is taken.
This lack of transparency has caused some advertisers to take action. A high-level marketing employee of
an advertiser informed K2 that his company attempted to audit the ATD affiliated with the advertiser’s AOR
because of concerns regarding non-transparency. After the audit, the advertiser decided to build its own
trading desk.
In contrast to the above, a former high-level employee of an ATD explained to K2 why he thought the ATD
model could be beneficial to advertisers. The former employee described a “fixed buy” method that he
believed was actually better for the advertiser than the traditional commission-based method of
compensation. In his example, $1 million would be provided as a flat fee to the ATD to meet certain metrics,
including level of performance, for a particular advertising campaign. Assuming that the ATD was able to
achieve those metrics for an amount less than $1 million, the remainder would be the agency’s to keep.
Conversely, the agency carries the risk that it may cost more to meet the predetermined metrics.
According to the former employee, the commission based method incentivizes the agency to spend money
since it is being paid as a percentage of spend. The source stated that, with the commission model, “I have
to spend more to make money.” Through the ATD fixed buy method, however, the source encountered
situations in which spending less actually made more sense for the client. In essence, the ATD was able to
achieve better results for less money. In these scenarios, the ATD would keep the difference and achieve
a higher profit.

4.3.6. Perceived Advantages for Advertisers
Sources told K2 that principal deals were attractive to advertisers for two main reasons: (1) the cost of the
media appears to be lower, and (2) there is no agency fee for principal deals. There is reason to doubt the
validity of both perceived advantages.

43

Lower Cost for Media
As discussed in Section 4.3.3 above, the cost of media to an advertiser is generally less when purchased
through a principal entity, such as an ATD, than if purchased through an AOR. However, it is important to
note that the Agency Holding Company is only able to acquire the media at a significantly lower rate
because it leverages the aggregate buying power of its clients through the methods listed above. It is also
important to note that advertisers do not receive the full benefit of the negotiated discount. Moreover, the
extent to which the ATD marks up the media is not visible to the advertiser because the model is nontransparent.
A former high-level executive within an Agency Holding Company provided an example of how nontransparency creates the opportunity for the ATD to make enormous margins on its media sales. The former
executive stated that, when the ATD is utilized, clients do not learn the difference between what the ATD
paid for inventory and what it charges the advertiser. The source stated “if a client says, ‘We’ll pay $50
million in digital inventory,’ but we secure it for $30 million, they don’t know.” The end result is that, with an
ATD, the top line cost may be lower but the percentage of advertiser spend that goes to actual media
purchases may be lower, too.
In addition, as discussed above, premium media may be excluded from some of these principal
transactions, a fact that is not visible to advertisers. Therefore, with some transactions, the lower cost may
not be for the same quality of media.

No Agency Fee
Since there is no agency fee for some media purchased through principal entities, advertisers believe that
they are lowering their media-buying costs. Because there is no separate line item for the agency’s fee,
principal deals give the appearance that more money is going directly to media spend. As described by a
former Agency Holding Company executive, the greater the proportion of a client’s budget that is allocated
to a non-disclosed model, the smaller the agency “fee” appears on a plan because it is actually “baked in”
to the non-disclosed budget.
Despite the absence of an agency fee, Agency Holding Companies can achieve higher revenues and
margins through principal transactions. A source who held high-level executive positions at multiple Agency
Holding Companies stated that ATDs are the most profitable entities within the holding company. A former
ATD executive told K2 that the margins for his ATD averaged approximately 30%, with some higher and
some lower depending upon the situation.

4.3.7. Internal Pressure to Direct Spend to the Agency’s Principal Entities and
Investments
According to multiple sources, higher margins have caused Agency Holding Companies to direct a greater
percentage of clients’ spend to ATDs and other principal entities, a mandate with the potential to influence
buying decisions made on behalf of clients. According to K2’s sources, multiple methods are being used to
achieve this goal, all of which are described below.
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Internal Pressure and Specific Directives to AORs
Multiple sources told K2 that Agency Holdings Companies are pressuring and/or issuing directives to AORs
to direct advertisers’ spend to ATDs or preferred media suppliers. Below are some examples of this practice:
•

As an example of an Agency Holding Company requiring that spend be directed to an ATD, K2
was provided with a copy of an email from an executive at an AOR to his team. In the email, sent
within a month of the close of the fiscal year, the AOR executive stated that an Agency Holding
Company executive had mandated that an additional $6 million in spend be directed to the ATD by
48
the end of the fiscal year due to lower than expected revenue. The $6 million redirection of spend
was the total requirement for multiple agencies within the holding company.
The executive then directed the team to, within a few days, come up with a client-by-client plan to
re-direct the required amount of spend to the ATD. This email clearly demonstrates that the primary
reason for the agency redirecting clients’ spend was the desire to achieve a higher profit for the
Agency Holding Company. The email contains no mention of whether the redirection should be in
the clients’ best interest; nor is there any evidence to suggest that any factor other than agency
profit was considered in making this decision.

•

Another former executive at an Agency Holding Company who left within the last two years stated
broadly that the goal of the Agency Holding Companies is to direct at least 50% of digital business
through affiliated entities, such as ATDs, to facilitate this markup.

•

A former C-level executive for an OOH agency within an Agency Holding Company said his
management would pressure planners and buyers to increase spending with media suppliers who
had agreed to revenue-generating practices that were not transparent to clients (e.g., markups on
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inventory that the agency bought as a principal). “Was [Agency] channeling business to certain
vendors regardless of the best interests of the media plan? Absolutely,” he said. The source added
that his agency, as a matter of practice, would only inform clients about such practices if it felt the
advertiser-agency contract required it. “Otherwise, we didn’t tell the client,” he said.
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Some of the details and actual amounts from the email have been changed to protect the source of the email. However, the
substance of directing spend to an affiliated entity within the Agency Holding Company to achieve higher margins is true to the
original email that K2 reviewed.
49
This agency name has been redacted.
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•

A high-level sales director for a media supplier informed K2 that there had been occasions in mid2015 when he had reached a verbal agreement with a buyer from an agency but was later “kicked
off the plan” because the agency’s barter company had insisted on using a preferred partner. The
source heard directly about one occasion in which an executive at the agency’s barter company in
charge of vendor contracts scolded one of the buyers within the agency for putting the source’s
company on the media plan for a spend worth a few hundred thousand dollars. The barter company
executive said that there was no incentive for the agency to use the source’s media company.
According to the source, the buyer was told by the barter company executive, “Frankly, it’s hurting
our bottom line, so stop doing it.” The source told K2 that, after his company was removed from
media plans, he received a text from someone he knew at the agency that stated, in substance,
“Hey man, I’m really sorry, but this is over my head.”

•

A former head of U.S. digital investment for an agency described how, approximately six years ago,
senior management within his agency’s corporate parent, an Agency Holding Company, issued a
mandate that any digital programmatic media trading above a certain dollar threshold must be
directed to the Agency Holding Company’s ATD rather than to any third-party ad networks. “The
mandate ultimately went away after six months and it became more of a strongly-encouraged
suggestion that buys should go through [the trading desk],” the source told K2. He said that, around
the time of this directive, his agency added a clause to advertiser-agency contracts that relieved
the agency of any obligation to disclose to clients how much the trading desk earned in fees from
these programmatic trades.

•

A former executive at an ATD who left approximately seven years ago said that it was “strongly
preferred” by the Agency Holding Company that agencies within the group used centralized
services such as the in-house trading desk, which he said skewed investment decisions to benefit
the corporate parent rather than clients. “You had a centralized function of digital media-buying that
is effectively forced upon various line agencies in the company,” he said. “It’s not inherently a bad
thing but it does inflict compromise on the objectivity of agencies for the benefit of the corporate
center rather than the clients they serve.” The source added that the centralized trading desk “was
set up as an option, but the way it went to market and the way it was managed was far more heavyhanded than that.” He said there was an expectation that client money would be spent using the
in-house trading desk rather than third-party entities.

•

Another former C-level agency executive told K2 that about one quarter of all the agency’s digital
trading was funneled through the Agency Holding Company’s ATD as a result of pressure that his
agency’s Board applied to management. The source said that agencies within the Agency Group
had some autonomy to say “no” but that the level of autonomy declined during his tenure, which
ended about five years ago.

•

A former managing director of a U.S. agency’s programmatic trading who left within the last two
years reported that the chief digital investment officer for the agency’s corporate parent, an Agency
Holding Company, would pressure each of the agencies it oversaw to direct client spending toward
companies in which the corporate parent had invested. “The more money we pipe into what we
own is better for us in the long run,” the source said he was told.
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Incentives for Agencies to Direct Spend to the ATD
Multiple sources told K2 that Agency Holding Companies provide financial incentives for their agencies to
direct spend to ATDs.
As an example of these incentives, K2 was informed by a former Agency Holding Company executive that
the ATD paid an internal rebate to agencies equal to 15 cents for every dollar directed to the ATD. This
rebate was discussed at senior-level meetings. In addition, an agency within the same Agency Holding
Company also offered bonuses to buyers and planners who pushed client spending to the ATD.
Another example was provided by an ad tech source who informed K2 about a conversation he had with a
senior executive at an agency at a different Agency Holding Company. K2’s source indicated that the
agency executive explained that senior buyers were given cash bonuses tied to the volume of business
directed to the ATD.
A former holding company executive, who left the industry within the last two years, told K2 that some
Agency Holding Companies are known to offer certain financial incentives for high level employees
(typically group director or above) to encourage them to direct money through internal entities. He stated
that these incentives took the form of quarterly bonuses in which employees could potentially “get a $5,000
check every quarter.” He noted that these arrangements were not frequent because the people selected
had to “understand the importance of supporting an agency” and had to “stay quiet” about the
arrangements. This executive also told K2 that, at his former holding company, he was one of a group of
under a dozen people who knew the details of the holding company’s rebate and principal buying deals
with media suppliers. He emphasized that this information was negotiated at a high level and kept
confidential.
A former agency executive described a variation of the internal incentive model involving agency staffing
levels. In this example, the agency provides internal incentives to direct spend to an ATD for the purpose
of increasing the amount of staff available on an account. According to this source, senior executives will
often agree to prohibitively low percentage fees in order to win business and then subsequently impose
extremely low staffing levels on the project team. When this occurs, the project team charged with actually
executing the media plan will push the advertiser to utilize principal entities such as ATDs. There are two
reasons for this. First, by directing spend to the ATD, the project team can off-load some of the work from
their over-extended team to the ATD team. Second, directing spend to the ATD will allow the Agency
Holding Company to make increased margins on media. This, in turn, provides the project team with
leverage to get more staff assigned to the account.

4.3.8. Other Non-Disclosed Agency Markups and Fees
Below are some examples of other non-disclosed markups that agencies use to increase profitability:
•

A source stated that agencies can markup media at the demand side platform (“DSP”) level,
applying a flat markup to every bid. Theoretically, clients can gain access to this data showing the
purchase price and markup, which is noted in the media plan entry. The source, who held highlevel executive positions at multiple Agency Holding Companies, stated that the trading function
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obscures the relationship further. Many agencies are taking a markup on digital media and then
making a commission on top of that, which the source described as “double-dipping.”
•

An example of a markup at the DSP level was provided to K2 by an advertiser. A senior marketing
executive at a global advertiser stated that, in January 2015, a marketing employee of one of the
advertiser’s brands came to him with an invoice from a DSP to the advertiser’s agency. This
marketing employee was provided with the invoice by someone he knew at the DSP, which was
contracted through the advertiser’s agency to work on the advertiser’s brand. The invoice provided
by the DSP employee reflected a substantially lower price than the price that was ultimately
charged to the advertiser’s brand; i.e., the agency had marked up the amount on the DSP invoice.
K2’s source, the senior marketing executive, called his contact at the agency, who effectively
admitted that the agency had inappropriately applied a markup and made a “gentlemen’s
agreement” not to do it again.

•

Another example was explained to K2 by a C-level executive of a technology company that
provides software to agencies. According to the source, his company has direct insight into the
agency practice of loading fees onto media budgets in a bid to capture set revenue margins. The
source stated that ATDs were created to recapture margin and that agency employees are “under
such pressure to hit margin numbers; in some cases, 30% of the budget goes to fees.”
The source further stated that reports that agencies send to clients do not include the percentage
of technology fees and technology maintenance fees that agencies layer onto the final invoice. The
source’s company sees the addition of fees “whenever the agency has to capture a certain margin.”
According to the source, trading desks are mandated by their holding companies to generate a
margin as high as 30% or 50%.

•

The source also told K2 about an additional method whereby agencies still charge a fee if an ad
was not appropriately delivered. The source stated that he has access to data that demonstrates
that, after a buy is consummated, anywhere between 3% and 30% of impressions are unused or
discrepant (as a result of ad bots and the like). However, the agencies still charge advertisers for
this inventory by calculating their fee based upon the assumption that these ads were appropriately
served. In other words, clients are still paying a fee for media as if it were delivered when, in fact,
it was not. The ATD, however, receives reimbursement from the media suppliers for ads that were
not appropriately served.
The source said that, as a result of the frequency with which ads are not appropriately served,
agency-advertiser contracts increasingly include provisions specifying that a 10% to 15%
discrepancy is acceptable in programmatic buying. According to the source, however, many
advertisers still do not realize that they can actually find out the exact percentage or number of ads
that were not properly delivered and then ensure that they are not charged. The source stated that
“there is not one agency we’re dealing with that’s providing the true numbers back to their clients.”

•

Sources also told K2 that agencies are marking up items that are not strictly media, for example,
ad serving. A former C-level executive of a digital entity within an Agency Holding Company
estimated that his Agency Holding Company marked-up ad servers 200% to 250%. This source
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stated that this markup is not disclosed to clients. The source attributed the ability for agencies to
effectuate these types of markups to advertisers’ naiveté and further stated that advertisers
generally do not ask the right questions.
•

K2 identified evidence of one Agency Holding Company charging media suppliers a fee in excess
of 10% in order to place media with its affiliated agencies. A media supplier executive related to K2
a practice by this Agency Holding Company that he stated was essentially a rebate described as a
payment for a service. In addition to explaining how this practice worked, the source provided K2
with a redacted copy of the agreement between the media supplier and the company within the
Agency Holding Company that owns the media transaction platform described below. For ease of
discussion, this entity within the Agency Holding Company will be referred to as an ATD.
The source explained that, in order for the media supplier to sell its media programmatically, the
media supplier was required to use the ATD’s media transaction platform. The ATD charged media
suppliers approximately 10% of the cost of the media for this service. The source told K2 that the
platform’s purpose was primarily to process insertion orders, which he described as “just paper
moving from one entity to another.” He stated that in his opinion, this practice was a way for the
Agency Holding Company to disguise the payment of rebates. The source stated that although the
platform “technically” provided a service, the agency “said it would be more efficient for us, but it’s
not.”
Rather than the media supplier paying the 10% as a fee, according to the contract, the ATD owed
the media supplier a “Royalty fee” of approximately 90% of the “Advertising Sales Revenue.” The
source stated, “They phrased it as a royalty fee rather than a rebate, but it’s [approximately 10%]
that’s vaporizing from working media.”

4.4. K2 Found Evidence of Non-Transparent Business Practices in the
U.S. Market Arising from Agencies Holding or Soliciting Equity
Stakes in Media Suppliers
4.4.1. Transparency Issues with Equity Investments
A former senior holding company executive noted that equity investments by agencies or holding
companies in media companies “make a lot of people nervous,” due to a perceived move away from the
“separation of church and state [between agency and media company].” The former executive stated that
if agencies “pick right” in investments and choose the companies with the best product, pushing spend to
that company can “help everyone.” Problems arise, he stated, when holding companies push business
toward a company that is “not working for [a] particular client.”
Several former senior level agency employees reported that they felt pressure from the senior executive
level of Agency Groups or Agency Holding Companies to direct spend to companies in which the agency
or holding company held an equity investment. Additionally, a former executive of an ad tech firm reported
that his firm had entered into a ”preferred partner” agreement with an Agency Group which included the
Agency Group receiving an equity stake in the tech company as well as lower rates. The former ad tech
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executive stated that, as a result of this deal, the Agency Group created a “massive preference” for the ad
tech company among its clientele. He described this as an “awkward relationship” in which a media planner
made decisions ostensibly for the benefit of its clients but, in reality, would push client spend to the ad tech
company in order to take advantage of its lower rates, which were more profitable for the Agency Group.
An executive at a technology company in which an Agency Holding Company holds a minority equity stake
reported that, following the equity investment, his company lost business from its investor’s competitors.
The former holding company executive echoed this, stating that, in his experience, if/when an investment
becomes known or is announced, other agencies may decrease the business they provide to that company
so as not to be contributing to the profits of a competitor. Investing through warrants is seen as less risky,
he said, since it does not need to be disclosed in the same way as straight equity; it is also less likely to
attract scrutiny for both the holding company and the media supplier. The former executive said that equity
positions are generally listed in holding company earnings, while warrants are not required to be disclosed
in the same way.
A former agency executive who worked directly on these investment deals described the strategy of pushing
these services internally “as any company would approach trying to cross-sell any owned asset.” This
executive stated that the assumption was that the companies in which the agency chose to invest were
“best in class” products. He stated that, if a company his former holding company owned was proposed for
a media plan, clients would be informed. When questioned about the procedure for that, he stated that he
was not positive that the communication was always carried out down the line, and conceded that it was
possible that some clients were not aware. The former executive stated that the “operating procedure
around those investments has been disclosure,’” but noted that the holding companies are “big, scaled
organizations” and there “have definitely been” communications that omitted mentioning an investment.

4.4.2. Contingent Equity as Rebate
In addition to cash and free inventory, three individuals mentioned in their interviews that they had heard of
rebate deals involving contingent equity, in the form of stock warrants, as the financial benefit (none of the
individuals interviewed for this study reported having been personally involved in a deal of this nature). Two
of these accounts are summarized below (the third reported hearing of this practice generally but did not
provide a specific example):
•

An individual who holds personal investments in several companies in the ad tech space reported
that one of the companies in which he is invested was approached several years ago by a large
holding company, which offered to direct more business to it in exchange for equity or stock options.
The investor stated that he was not directly involved in the conversations but reported that he
believed the proposed deal was structured with contingent equity rather than stock because there
were fewer reporting requirements for public companies holding a contingent equity stake in
another company. The deal was ultimately not consummated.

•

The CEO of a large ad tech company reported to K2 that he had received requests from
representatives from several large holding companies, primarily during the late 2000s, offering to
provide “access” at their holding companies in return for stock warrants. The executive interpreted
the offer of “access” to mean that he would receive more business.
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The executive provided accounts of two meetings in which these deals were proposed. He stated
that, during one of these meetings, an executive of a holding company investment entity implied,
“If you don’t offer warrants, you don’t get business.” During the other meeting, an executive at a
holding company trading desk told the ad tech executive, in substance, that “I’d love to help you
make connections … How we structure this is, we give you access and you give us [warrants].”
The executive claimed that his company initially declined these deals, but eventually did enter into
a “strategic partnership” with an Agency Holding Company that involved providing the holding
company with stock warrants; the holding company later made a larger equity investment that was
publicly announced.
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Several Factors May Be Enabling and/or Contributing to
the Proliferation of Non-Transparent Business Practices in
the U.S. Market
The sources interviewed by K2 expressed a diversity of opinions regarding the factors that most directly
contribute to the proliferation of the non-transparent business practices described in the previous sections
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of this report. The most frequently cited of these factors are discussed below.

5.1. Client Pricing Pressure
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During the course of interviews, over 20 sources independently cited advertisers’ efforts to drive down
agency fees as a reason why agencies are seeking additional sources of revenue beyond commissions. A
representative sample of these comments is provided below:
•

A former Agency Holding Company executive who left the industry within the last two years
reported that, approximately ten years ago, client media pitches were led with discussions about
campaign strategy and an agency’s ideas. He reported that this dynamic has now shifted to one in
which discussions about price take the lead. He noted that “many” clients entering into pitches
currently send out large spreadsheets asking agencies to produce detailed pricing information in
advance of a presentation on strategy. He describes this practice as a “buying model, not a thinking
model.”

•

A former agency executive who currently serves as an industry consultant discussed the same
dynamic. He suggested that the trend coincided with the financial crisis in the late 2000s and stated
that the role of procurement in media buying increased after the recession and contributed to the
idea of media as a “cost to be managed downwards” rather than an “investment in growth.”

•

Several former agency executives reported that client-driven extended payment terms were a
stress factor for agencies’ cash flow. One former agency executive cited a large global advertiser
who reportedly demanded a payment period of 150 days. He identified this as an example of clients
asking agencies to “effectively … bankroll them.” Another former agency executive recalled an RFP
from a large global advertiser that specified that agencies had to agree upfront to extended
payment terms in order to even be considered for the client’s work.

•

A marketing executive at a print and digital media supplier similarly reported that he was aware of
media pitches during the last year in which clients demanded upfront that agencies agree to deliver
a 10% cost savings in order to be considered for the work.

•

A current ad tech executive said that, in his opinion, the current generation of advertisers has been
taught that “to work with ad agencies is to get them to do more with less each year.” This, in turn,
has encouraged agencies to focus on devising profit-making products in addition to client billings.
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K2 notes that these topics were not covered with each person interviewed; the content of each interview varied based upon each
individual’s experience and subject matter expertise.
The majority consisted of current and former agency and Agency Holding Company employees.
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The executive said agencies “end up committing to business models where, from the outset, they
can’t actually make money, and that creates further pressure on them to pursue products behind
the scenes that help them make money.” He said that clients have “put their agencies in an
untenable position.”
•

A marketing executive at a major global advertiser reported that he was aware that agencies “blame
clients for squeezing them on payments and extending payment terms … But,” he argued, “that is
separate to the need to find a better model for transparency.”

5.2. Increasing Complexity of the Media-Buying Landscape
Approximately a dozen sources interviewed by K2 provided substantive comments on the increasing
complexity of the media-buying landscape and the corresponding struggle by advertisers to respond to
these rapid changes. A sampling of these comments is provided below:
•

A marketing executive at a large global advertiser, who formerly served as an agency executive,
told K2 that there were few other advertisers like him with professional subject matter expertise.
“There are many clients who are naïve of how agencies manage their media spends,” he said.

•

Another marketing executive at a multi-national advertiser reported that he had attempted to build
a provision into his agency contract that prohibited the agency’s trading desk from taking a markup
on media. He reported that the provision was ultimately left out of the contract by executives at the
company who did not understand programmatic buying and, therefore, why the provision was
important.

•

A former agency executive who currently serves as a media consultant reported that, in his
experience, the ability and skill level of advertisers ranged dramatically and depended in large part
on the composition of the staff. Those advertisers that hire former agency executives and thought
leaders are better informed. Others suffered from a “lack of ecosystem knowledge,” he said.

•

Another former agency executive told K2 that, in his experience, some clients did not understand
what digital media should cost and how it should be priced. As an example, he recalled an instance
in which an advertiser’s head of marketing said that he calculated a CPM for digital spend by using
the CPM he had for direct mail buying.

•

An executive at a large print and digital media supplier asserted that, in recent years, media buying
has become vastly more complicated, with less of a linear relationship between spend and results
(i.e., more spend does not necessarily lead to better results). In this environment, advertisers are
less sure of how and where to spend their money in order to drive sales. He described this as
having more potential “dials” to turn.
This executive further stated that he believed that this complexity contributed to a complacency
among certain advertisers. In his opinion, clients who did not fully understand the market and their
agency’s buying strategy were reluctant to question results they received from their agencies if the
agencies were meeting their financial targets.
He stated that advertisers’ procurement departments typically looked at an aggregate CPM from
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an agency and did not “go down to the nitty gritty.” He stated that he believed that there might be
a tendency for clients to look for things to make them feel “more confident, not less confident,” in
order to avoid creating the added burden of “digging into what went into meeting a CPM.”
•

An industry trade association executive reported to K2 his belief that advertisers lack and do not
prioritize subject matter expertise in media buying. He asserted that many advertisers who lack inhouse technical subject matter expertise report that they do not trust their agencies, but rely upon
them entirely to handle the technology and strategy upon which their campaigns are built.

5.3. Limitations On Audit Rights
During interviews, advertisers offered varying accounts of the nature and extent of their audit rights under
their advertiser-agency contracts. Some advertisers reported regularly commissioning media performance
and financial audits; some said that their contracts only permitted them to audit their AOR and not any
affiliated companies within the Agency Holding Company; some professed a complete lack of awareness
of their audit rights. Examples of these variations are included below:
•

A former head of global media for an international advertiser said that he helped negotiate broad
audit rights with the firm’s agencies that extended up to the holding company level and included
any affiliate organizations of the Agency Holding Company. “We had the right to audit the books of
every affiliated organization in every country for all our agencies,” he told K2. However, in his
experience, the firm only commissioned audits on Agency Group operations at a country level,
never on the agency’s global holding company. He recalled one occasion when his firm sought to
activate its full audits rights but the agency “flatly refused to allow us anywhere near the holding
company-level accounts or numbers, so technically they were in breach of contract.” The source
said his firm considered taking legal action but decided against it because it feared a lawsuit could
damage its continuing working relationship with the agency. The source, who has former agency
experience, added that even if his firm were to obtain full audit access in order to uncover any nondisclosed sources of agency revenue, “it would be an enormous task to unpick the various stitches
in the tapestry to find out where the gold is buried.”

•

Another advertiser who dealt with a different media agency claimed that his former company
enjoyed audit rights ranging up to the global holding company, although he was not sure if the
company ever pursued such a high-level audit.

•

A media consultant told K2 of an advertiser that had a media services agreement with an agency
within an Agency Holding Company that allowed that agency to take a margin on television airtime
as long as the overall cost was consistent with “market rates.” The media consultant asked the
client about this clause and was informed: “The agency told us they have to have this language in
all their contracts, but they said they’re not adding these margins with us.” The consultant told K2
that the client’s audit rights extended only to the agency’s monthly planning fee and not its media
purchases; therefore, the client had no ability to verify this claim by way of auditing.
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Conclusion: Within the Sample Studied by K2, NonTransparent Business Practices Were Found to Be
Pervasive
As described in the preceding sections, K2 found substantial evidence of non-transparent business
practices in the U.S. media-buying marketplace. These practices include the following:
•

Rebates in the form of cash, free space or equity, which may be structured as a payment for
services;

•

Principal transactions in which Agency Holding Companies leverage the aggregate buying power
of all of their clients – regardless of whether they opt-in to a non-disclosed buying model – to secure
the highest possible discounts for media and, consequently, significantly higher margins on re-sale
of such media to advertisers;

•

Certain potentially problematic practices, enabled by principal transactions, including Agency
Holding Companies pressuring, directing, and/or incentivizing media buyers to direct client spend
to higher margin media, regardless of whether such purchases are in the clients’ best interest; and

•

Agency Holding Companies taking equity stakes in media suppliers and, thereby, creating conflicts
of interest.

According to the sources interviewed by K2, several factors may be contributing to the proliferation of these
non-transparent business practices. Such factors include the following:
•

Advertisers and their procurement departments drive down agency fees and seek extended
payment terms, thereby causing agencies to seek additional sources of revenue;

•

Advertisers are struggling to respond to rapid changes in the media-buying landscape and may
lack the subject matter expertise to properly assess their media plans and/or include contractual
provisions that protect their interests; and

•

Some advertisers have limited audit rights that are insufficient to detect the kinds of non-transparent
business practices described above, do not fully exercise their audit rights, and/or are not aware of
what audit rights their agency contracts permit.

Within the pool of sources studied by K2, non-transparent business practices were found to be pervasive,
in the sense that evidence of their existence was widespread throughout the sample. This conclusion is
based upon the following key quantitative and qualitative factors:
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As noted in the Methodology section above, 136 of the sources K2 interviewed were focused on the U.S.
market, 117 of whom were directly involved in the media buying process. Of these 117 individuals, 59
reported direct experience with non-transparent business practices, including rebates (34 sources) and
principal deals that enabled potentially problematic agency practices (33 sources). Some of these sources
reported multiple experiences with separate and unrelated non-transparent business practices (e.g., the
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same source reporting both rebates and problematic principal transactions).
Non-transparent business practices were not limited to a specific type of agency. K2 found substantial
evidence of non-transparent business practices in Agency Holding Companies, as well as in certain
independent agencies. Evidence included both detailed source accounts and significant documentary
evidence.
Non-transparent business practices were not limited to one specific type of media. K2 found evidence of
non-transparent business practices across digital, OOH, print, and television media.
There were also systemic elements to some of the non-transparent business practices reported to and
examined by K2. Specifically, K2 found evidence that senior executives at agencies and Agency Holding
Companies were aware of and even mandated some non-transparent business practices, suggesting highlevel buy-in at these companies. K2 also found evidence that contracts for rebates and other nontransparent business practices were negotiated and sometimes signed by agency executives, suggesting
that these practices were part of the regular course of business. Examples occurring within the last five
years – and discussed in previous sections of this report – are summarized below:
•

As discussed in Section 4.3.7, a former holding company executive reported that some Agency
Holding Companies are known to offer certain financial incentives for high level employees
(typically group director or above) to encourage them to direct money through internal entities.
These incentives took the form of quarterly bonuses in which employees could potentially “get a
$5,000 check every quarter.” This executive also told K2 that, at his former holding company, the
details of the company’s rebate and principal buying deals were negotiated and closely held by a
small group of high-level executives.

•

As discussed in Section 4.3.7, a former managing director in charge of a U.S. agency’s
programmatic trading reported that the chief digital investment officer for the agency’s corporate
parent, an Agency Holding Company, would pressure each of the agencies it oversaw to direct
client spend toward companies in which the corporate parent had invested.

•

As discussed in Section 4.3.7, a former C-level executive of an OOH agency within a larger Agency
Holding Company said his management would pressure planners and buyers to increase spending
with media suppliers who had agreed to revenue-generating practices that were not transparent to
clients (e.g., markups on inventory that the agency bought as a principal). The former executive
indicated that spend was channeled to certain vendors regardless of whether the purchase was in
the best interest of the client; moreover, clients were only informed of such practices if the
advertiser-agency contract specifically required it.

•

Four individuals interviewed by K2 also reported entering into rebate or service agreements with
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This overlap accounts for why the total of 59 sources who reported non-transparent business practices is less than the sum of
those reporting rebates (34) and principal transactions that enable potentially problematic agency practices (33).
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agencies that were negotiated or signed by senior executives at agencies or Agency Groups within
the last four years. Additionally, an executive of an ad tech company operating in non-U.S. markets
reported that a U.S.-based trading director of an Agency Group negotiated both rebate and service
agreements deals with the ad tech company. These agreements are discussed in further detail in
Section 4.2.3.
In addition to the more recent examples cited above, K2’s sources identified similar examples that
occurred between five and ten years ago, suggesting that these practices – and the high-level executive
support they receive – are not new:
•

As discussed in Section 4.3.7, a former head of U.S. digital investment for an agency described
how, approximately six years ago, senior management within his agency’s corporate parent, an
Agency Holding Company, issued a mandate that any digital programmatic media trading above a
certain dollar threshold must be directed to the Agency Holding Company’s ATD rather than to any
third-party ad networks.

•

As discussed in Section 4.3.7, a former managing director at an Agency Group’s digital ventures
unit who left approximately seven years ago said that it was “strongly preferred” by the Agency
Holding Company that agencies within the group use centralized services such as the in-house
trading desk, which he said skewed investment decisions to benefit the corporate parent rather
than clients.

•

As discussed in Section 4.3.7, a former C-level agency executive reported that about one quarter
of all the agency’s digital trading was funneled through the Agency Holding Company’s ATD as a
result of pressure that his agency’s Board of Directors applied to management.

•

As discussed in Section 4.3.7, the head of an independent agency told K2 about a meeting he had
approximately ten years ago with an Agency Group. During the meeting, a senior executive at the
Agency Group told the source about various ways one of its agencies was making “grey revenue”
from U.S. media spending, including not returning media rebates to clients and keeping payments
for unbilled media (i.e., moneys received from clients for which they have not received an invoice
from the media supplier), after placing them in escrow for a period of time.

In sum, non-transparent business practices, in numerous problematic variants, were found throughout the
sample examined by K2. The pervasiveness of these practices in the sample strongly suggests that nontransparent business practices are also common in the media-buying ecosystem from which the sample
was drawn.
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Glossary of Key Terms and Concepts
Ad Impression:

Any occasion when an ad, in any format or medium, is served to
a consumer. In the context of online advertising, it means those
occasions when an ad is served to a user’s internet browser or
mobile application. The number of impressions an ad achieves is
a common performance metric.

Ad Tech:

This term is short for advertising technology, and refers to
technologies that enable the automated buying and selling of
advertisements. These include demand-side platforms (“DSP”)
and supply-side platforms (“SSP”) as well as companies that
provide technology or data services for the delivery and targeting
of digital ads. These technology and data companies may
purchase and resell media, acting functionally as media suppliers.

Advertiser:

Any organization that advertises its goods and services through
paid, earned or owned media placements. With respect to the
agencies, sometimes referred to as “client.”

Agency Group:

A parent company of media agencies and other related entities
that is itself owned by an Agency Holding Company.

Agency Holding Company:

A parent corporation that controls a network of companies,
including advertising agencies, media agencies, barter, public
affairs, data management, communications and/or other entities.
In this report, this term is used to refer to the parent entity for one
of the six largest global agency networks.

Agency of Record (“AOR”):

The media agency that contracts with an advertiser to purchase
advertising space and time on its behalf.

Agency Trading Desk (“ATD”):

A trading entity used for buying and reselling online advertising
space, controlled by an Agency Holding Company.

Agency Volume Bonus (“AVB”):

Another name for a rebate.

Barter Company:

A barter company trades in goods and/or services in addition to
using a medium of exchange, such as cash. In the advertising
context, barter companies trade media for goods, services, and
cash.

Contingent Equity:

For purposes of this report, a stock option or warrant.

CPM:

The cost of placing an ad based on the price of 1,000
impressions, or “cost-per-thousand.”

Creative Agency:

An agency employed by advertisers to plan, design, and execute
their advertising content.

Demand-Side Platform (“DSP”):

A technology platform that enables advertisers and agencies to
buy digital ads in an automated fashion.
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Master Service Agreement (“MSA”):

For the purposes of this report, an MSA is a contract between an
advertiser and agency in which both parties agree to terms that
govern future transactions and/or agreements, including items
such as media planning and buying, or agency compensation.

Media Agency:

An agency that (a) advises companies on how and where to
advertise, (b) negotiates with various media suppliers to obtain
time and space for advertisements, and (c) places and manages
53
advertising schedules.

Media Supplier:

An individual, enterprise or corporation that sells media inventory
to media agencies or directly to advertisers.

Out-of-Home Advertising (“OOH”):

Advertising formats that reach consumers while they are outside
their homes, such as billboards, bus wraps, subway posters, or
airport dioramas.

Programmatic:

The automation of media-buying and media-selling processes
and decisions, enhanced through data.
A sheet of prices and descriptions for the various ad placement
options available from a media supplier.

Rate Card:
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Rebate:

Any benefit that a media supplier provides to a media agency, or
an entity within an Agency Holding Company, representing a
portion of the amount that an agency, or an entity within an
Agency Holding Company, spends on media purchases with that
media supplier. Also known as an agency volume bonus (“AVB”).

Stock Warrants:

A security that entitles the holder to buy the underlying stock of
the issuing company at a fixed price, called exercise price, until
the expiration date. Warrants and options are similar in that the
two contractual financial instruments allow the holder special
rights to buy securities. Both are discretionary and have
expiration dates.

Supply-Side Platform (“SSP”):

A technology platform designed to facilitate the management and
monetization of online media inventory by media suppliers. SSPs
offer ad impressions for sale to a range of ad exchanges and
DSPs.

In this report, unless otherwise stated, any reference to “agency” refers to a media agency.
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Diagram J: Relationship of Key Agency Holding Company Entities54
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Please note that this diagram is intended to capture the relationship between certain key Agency Holding Company entities cited
in this report and is not intended as a comprehensive corporate structure of an Agency Holding Company.
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Section 1: Executive Summary
The K2 Intelligence study, conducted on behalf of the ANA from October 2015 to May 2016, reported
that numerous non-transparent business practices were found to be pervasive in a sample of the
U.S. media ad-buying ecosystem. The study identified several critical findings:

•

K2 Intelligence found a fundamental disconnect in the advertising industry about the basic nature
of the advertiser/agency relationship. In general, advertisers expressed a belief that their agencies
were duty-bound to act in their best interests. They also believed that this obligation, essentially
a fiduciary duty, extends beyond the stated terms in their agency contracts. While some agency
executives expressed similar beliefs, others told K2 Intelligence that their relationship to advertisers
was solely defined by the contract between the two parties. Some sources further noted that their
obligations to their respective agency holding companies were sometimes in conflict with the interests
of their clients.

•

Pervasive receipt of non-disclosed rebates, not returned to advertisers, in the forms of cash,
free media inventory, and service agreements, was found.

•

Potentially problematic agency conduct was concealed by principal transactions, resulting
in media agencies sometimes acting on their own account and not always in the best interests
of advertisers.

•

Inconsistent and questionable media management practices by advertisers were found.
This included poor contract stewardship, lagging business practices, and fundamental
organizational management issues.

To address these concerns, ANA and Ebiquity/FirmDecisions came together to craft a framework
that can be used by advertisers to provide business practice clarity. This framework outlines
recommended responsibilities for advertisers and agencies with the objectives of moving purposefully
to address the transparency issues identified in the K2 Intelligence study, creating a code of conduct
to guide the relationship between advertiser and media agency, and restoring trust — the core of
an effective and beneficial relationship.
This framework consists of three key pillars:
1. Advertisers should establish overarching media agency management principles that can be
easily understood and executed.
2. Advertisers should establish primacy over the client/agency relationship. Advertisers should
regularly re-evaluate and upgrade internal processes and practices.
3. Advertisers and agencies should have a uniform Code of Conduct to guide the relationship
and engender trust.
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Pillar 1: Advertisers should establish overarching agency management principles
that can be easily understood and executed.
Unless otherwise agreed to in writing by the advertiser, agencies should at all times:

•
•
•

Endeavor to achieve the best available media value to deliver the advertiser’s commercial objectives.

•

Ensure complete transparency in all transactions with parent companies, subsidiaries, affiliates,
related parties, and third parties. Err on the side of communicating everything to advertisers.

•

Disclose any conflicts of interest prior to entering into any agreement on the advertiser’s behalf.
This includes all partnerships, equity investments, and director or advisor roles that could present
a potential conflict of interest.

•

Permit complete, thorough, and deep audits of the media agency and its parent companies,
subsidiaries, affiliates, and related parties with audit partners of the advertiser’s choice to ensure
transparency and compliance with the agency’s contractual obligations.

Act as an agent for a disclosed principal when dealing with third parties on the advertiser’s behalf.
Execute agency duties in the best interests of the advertiser to achieve optimal return on the
advertiser’s media planning strategy and investments.

Pillar 2: Advertisers should establish primacy over the client/agency relationship.
Advertisers should regularly re-evaluate and upgrade internal processes and practices.

•

Advertisers should view the stewardship of their media investments as a shared responsibility
among themselves, their media agencies, and affiliated/related parties.

•

Advertisers should ensure a thorough understanding of the existing client/agency relationship.
This should be re-evaluated on a regular basis to optimize the business relationship with the agency.
It is imperative that the advertiser is absolutely clear on when the agency is acting as a principal
or as an agent.

•

Advertisers should have an optimal media agency contract. Such a contract should provide
clarity and understanding while optimizing planning, reporting, analysis, and agency performance.
As the media landscape evolves, it is critical that contract provisions be re-evaluated and upgraded
as needed. The ANA, in conjunction with its General Counsel, Reed Smith LLP, has developed
a media agency Master Media Planning & Buying Services Agreement which can be used by
advertisers in developing their own agency agreement.1 Advertisers are under no obligation to
use this template. The template can be found at www.ana.net/contracttemplate.

The ANA would like to thank ISBA (the Incorporated Society of British Advertisers) and its legal counsel
Fieldfisher for their consent to use the ISBA Framework Agreement for Media Buying and Planning Services
as a guide for some of the provisions in the ANA template.

1
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•

The advertiser’s right to audit should extend to all entities covered by the master services agreement,
including the AOR, its holding company, and any other affiliated and related companies that are
involved in the transactional chain on behalf of the advertiser, including ATDs, barter companies,
and other trading affiliates. This should extend to third-party companies where such companies
provide services for the advertiser and/or negotiate any deals with suppliers that include the
advertiser’s investment.

•

Advertisers should improve internal governance. Advertisers need to evaluate the appropriate
inclusion of their own CFO, CEO, and Audit Committee of the Board to sign off on the media
agency contract and on media agency performance on an annual basis.

•

Advertisers should appoint a chief media officer (either in title or function) who should take
responsibility for the internal media management and governance processes that deliver
performance, media accountability, and transparency throughout the client/agency relationship.

•

Demand agency accountability. The agency/holding company CFO should be accountable for
all agency performance and compliance with the contract, including adherence to all transparency
conditions. This should include a detailed set of reports and analytics that are sent to the client
annually and signed by the agency/holding company CFO.

•

Upgrade advertiser media management skill sets with an emphasis on digital media as part of
a continuous program of media education.

•

Regularly evaluate agency compensation to ensure it is equitable and fair, as advertiser pricing
pressure may be a factor that is contributing to the proliferation of non-transparent business
practices by agencies, according to the K2 Intelligence report.

•

Advertisers should take ownership of data, and exert control over media planning and how technology
is used on their behalf.

Pillar 3: Advertisers and agencies should have a uniform Code of Conduct to guide
the relationship and engender trust.
A strong contractual agreement is the foundation to building a culture of trust between the advertiser
and the media agency. To further that objective, the contract should be supported by a Code of Conduct
between the advertiser and the media agency. They should work together to ensure that the Code of
Conduct is upheld across all entities, relationships, and activities. The Code of Conduct should be
signed by both parties and should be an addendum to the master services agreement.
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Section 2: Objectives
The objectives of this document are to:

•

Provide advertisers with a set of recommended principles and processes for addressing
transparency-related issues identified in the recently published report from K2 Intelligence,
An Independent Study of Media Transparency in the U.S. Advertising Industry.
Specifically this document will:
o Identify/recommend specific actions advertisers should consider to diminish or eliminate
non-transparent/non-disclosed agency actions
o Identify/recommend specific actions advertisers should consider to ensure that their media
management processes relative to transparency-related issues are optimized

•

Provide specific expectations of agency behavior that are consistent with advertiser needs to:
o Reduce/eliminate all transparency concerns and issues, as advertisers expect business
conduct to be open and fully transparent
o Elevate advertisers’ increasing needs for optimal planning, execution, and accountability

•

Recommend a Code of Conduct that advertisers and agencies should consider adopting to
substantially elevate trust as the cornerstone for their relationship.
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Section 3: Transparency: The Advertiser Perspective
The business objectives of an advertiser are straightforward and clear:

•

To increase business results:
o Revenue
o Share of market
o Profitability
o ROI

•

To build brands:
o Brand equity
o Brand identity
o Brand value

For most advertisers, this requires the best partnership with its agency/roster of agencies.
The marketing and media landscape has become so complex that most advertisers lack
the infrastructure, staff, and financial resources to manage these challenges independently.
A typical CMO’s universe is further stretched and complicated with budget concerns, research
and development, human resource management, and relationships within the organization.
In recent years, advertisers’ strategy has become increasingly complicated due to an elevated
focus on digital media spending. Digital marketing has materially advanced advertisers’ capability
to target consumer/customer audience profiles and improve efficiencies. However, it has come
at the cost of:

•

Advertisers not fully understanding the digital media supply chain, thereby further compromising
the ability to “follow the money” and properly assess and evaluate ROI

•

Opening the advertiser up to a series of digital media supply chain issues, including fraud,
viewability, and ad blocking, which can undermine brand and business-building efforts and
can seriously erode returns on media investments

Advertisers’ relationships with agencies have been inextricably entwined to navigate the more
convoluted media marketplace. But in doing so, it appears that advertisers may have increased
their expectations of agencies while pressuring agency margin structures through tougher fees
and extended-term negotiations.
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Media transparency has long been an issue that has been exacerbated by increasing agency profit
margin pressures and exploding media complexity. Transparency concerns reflect the inability
of advertisers to understand the media transaction process due to increasing opacity. Over the
past four to five years, transparency concerns grew rapidly as media management became more
complicated. This led to an erosion in the trust that existed between clients and agencies. Specifically:

•
•
•

Trust that media management plans were in the advertisers’ best interests
Trust that advertisers could “follow the money”
Trust that advertisers could understand the decision-making process to optimize ROI
and investment decisions

Although transparency issues are enormously complex, the marketing ecosystem focused on “rebates.”
Rebates were the symbol for all potential non-transparent behavior in the marketplace. According to
two separate ANA studies — with Reed Smith (2012) and Forrester Research (2014) — the issue
seemed to proliferate. This was brought to a head via the presentation by former MediaCom CEO
Jon Mandel at ANA’s 2015 Media Leadership Conference.
To define the scope, depth, and breadth of the transparency issue, ANA commissioned K2 Intelligence.
K2 Intelligence conducted a seven-month study in 2015–16 that brought definition, insight, and
perspective to this issue. Those findings provide the basis for this document, which is a series of
recommendations to counter the rising tide of media transparency issues.
One of the most material findings of the K2 Intelligence report is the “fundamental disconnect”
between advertisers and agencies about the basic nature of their relationship. Opaque business
practices, rebates, agency principal transactions, and more have shaken the bond of trust between
advertisers and agencies. This erosion must stop if the concept of “business partnership” is going
to be the basis of future advertiser/agency relationships. It is with this intent in mind that the
recommendations in this report are provided. ANA seeks to turn the “disconnect” into a positive
“connection” that will add material value and deliver positive business outcomes.
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Section 4: K2 Intelligence Report:
Summary of Findings and Implications
The K2 Intelligence report confirmed that numerous non-transparent business practices were found
to be pervasive in a sample of the U.S. media ad-buying ecosystem.
The K2 Intelligence report found a fundamental disconnect in the advertising industry about the
basic nature of the advertiser/agency relationship. In general, advertisers expressed a belief that
their agencies were duty-bound to act in their best interests. They also believed that this obligation,
essentially a fiduciary duty, extends beyond the stated terms in their agency contracts. While some
agency executives expressed similar beliefs, others told K2 that their relationship to advertisers was
solely defined by the contract between the two parties. Some sources further noted that their obligations
to their respective agency holding companies were sometimes in conflict with the interests of their clients.
Specific transparency issues include:

•

Rebates are real and they are pervasive.

There were three primary forms of rebates identified in the K2 Intelligence report:
o Cash rebates from media suppliers were provided to media agencies, with payments based
on the amount spent on media. Advertisers unanimously indicated they did not receive these
rebates back from their agency and were unaware of any rebates being returned.
o Rebates in the form of free media inventory credits.
o Rebates structured as “service agreements” in which media suppliers paid media agencies for
non-media services such as low-value research or consulting initiatives that were often tied to
the volume of agency media spend. Sources told K2 Intelligence that these services “were being
used to obscure what was essentially a rebate.”

•

Potentially problematic agency conduct was concealed by principal transactions.
o Markups on media sold through principal transactions ranged from approximately 30 percent
to 90 percent.
o Media buyers were sometimes pressured or incentivized by their agency holding companies
to direct advertiser spend to media bought through principal transactions, whether or not
such purchases were in the advertisers’ best interests.
o There were reports of dual rate cards, in which media agencies and agency holding companies
negotiated separate rates with media suppliers when acting as principals and as agents.
o Non-transparent business practices sometimes resulted from media agencies holding equity
stakes in media suppliers.
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The K2 Intelligence report described a number of non-transparent business practices within the
U.S. media market. K2 Intelligence suggested that there is evidence that some practices have been
deliberately structured, in part, to prevent advertisers from having clear oversight into how their
advertising budget is spent. The potential consequences can affect many aspects of marketing
and media, and can affect advertisers’ ability to make well-informed investment decisions.
The implications for advertisers are:

•

Media agencies may act on their own account and in a manner that is not necessarily in
the best interests of the advertiser.

•

Media strategy and planning — and the execution of media plans — can be compromised
as a result of misaligned interests.

•

Media agencies may leverage media inventories received for free or purchased through
a principal transaction to help achieve their own financial targets, putting their interests
ahead of the interests of advertisers.

•

The financial priorities of agency holding companies have the potential to create a conflict
of interest for the agency of record between its holding company and its clients.

•

Media technology, especially in digital media, can obscure money and data flows and
affect insights, especially where access to data about those transactions is restricted.

•

The true effectiveness of advertising and its measurement may be potentially compromised.
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Section 5: Recommendations for Advertisers
The following advertiser-focused recommendations are designed to:
1. Provide greater transparency and certainty for advertisers in their relationships with media agencies
2. Ensure that advertisers are able to take greater control of their media spend — and, specifically,
enhance their ability to “follow the money”
These recommendations will reduce/eliminate the potential conflicts in the media practices identified
in the K2 Intelligence report, thereby elevating transparency and providing a stronger foundation for
trust between advertisers and their agencies.
In summary, the following strategic platforms are recommended for advertisers:
Strategic Platform 1: Agent versus Principal
Where the advertiser agrees to the agency acting as a principal, the advertiser should have
disciplined, reliable processes to manage the potential conflict of interest.
Strategic Platform 2: Contract Content
Advertisers should ensure that contracts with their media agencies contain robust provisions
to deliver full transparency.
Strategic Platform 3: Contract Audit Rights
Advertisers should have robust and far-reaching audit rights which allow them to fully track
contract compliance and measure media value delivery.
Strategic Platform 4: Contract Governance
Advertisers should implement strong, disciplined internal processes to deliver contracts which
ensure strict accountability, compliance with effective management principles, rigorous process
governance, and significant senior management oversight.
Strategic Platform 5: Data and Technology
Advertisers should take ownership of data and exert control over the media technology used
on their behalf.
Strategic Platform 6: Advertiser Responsibilities
Advertisers are responsible for more active stewardship of their media investments and
fair compensation of their agency partners.
Strategic Platform 7: Code of Conduct
Advertisers and media agencies should establish a culture of trust in their relationships
via a specific code of conduct.
The following discussion provides greater detail around each of these seven strategic platforms.
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Strategic Platform 1: Agent versus Principal
Where the advertiser agrees to the agency acting as a principal, the advertiser should have
disciplined, reliable processes to manage the potential conflict of interest.
Media agencies now often act in a dual capacity with advertisers as both an agent and as a principal.
Unless otherwise agreed to in writing by the advertiser, agencies should at all times act as an agent
for a disclosed principal when dealing with third parties on the advertiser’s behalf.
During the course of its study, K2 Intelligence found substantial evidence that the lack of transparency
inherent in principal transactions enables agencies to engage in potentially problematic conduct —
i.e., conduct that may not be in the advertisers’ best interests. Principal transactions generally result
in non-disclosure of the original purchase price of media and limit the advertiser’s right to audit. According
to the K2 Intelligence report, markups on media sold through principal transactions ranged from
approximately 30 percent to 90 percent. Additionally, media buyers were sometimes pressured or
incentivized by their agency holding companies to direct advertiser spend to such media, regardless
of whether these purchases were in the advertisers’ best interests.
It is recommended that advertisers immediately confirm and reaffirm the basis on which their media
agency is conducting business. Advertisers should be critically clear about and comfortable with the
agency’s role as agent or principal. Advertisers should ensure that personnel are trained to understand
the difference between principal and agent trading, and the specific rights and obligations applicable
to each, as set out in the master services agreement or opt-in addendum. Advertisers should also ensure
there are no undisclosed conflicts of interest, and that there are clear processes in place for resolving
conflicts that might emerge.
Of concern is the potential conflict of interest that can result from the advertiser agreeing (or opting in)
to a buying arrangement in which the media agency acts as principal. Such arrangements require extra
vigilance from advertisers to ensure that they understand their potential loss of rights. By executing an
opt-in agreement, the advertiser may suffer from the following:

•

Inability to access the original price paid by the agency holding company, including its agency
trading desk (ATD) or other trading entity, to acquire media

•

Inability to assess incremental costs applied in the purchase process, including the costs of
agency holding company services such as the ATD

•
•

Impaired ability to judge the quality of the media inventory purchased

•

Lack of post-campaign data to evaluate performance, including possibly even the data to enable
an advertiser to determine where its advertisements appeared

•
•

Difficulty in leveraging data for internal or optimization purposes

•

Loss of data ownership rights

Loss of any incentives paid by the media supplier and to which the advertiser may have been entitled
had it acquired the media from its media agency acting as agent

Loss of audit/review rights, including loss of the ability to access contracts between the agency
and its affiliated and related parties and media suppliers
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Where the media agency is acting as principal, it is recommended that the advertiser commit to the
following processes each year to protect its interests:

•

Develop an internal policy (including an in-depth understanding of tradeoffs) regarding the media
agency acting as agent or principal. This policy should be strictly adhered to in the contractual terms
which govern principal trading (e.g., opt-in agreements with auditable proof that media/technology
sold to the advertiser has met the definition of principal purchase).

•
•

Confirm and reaffirm when the media agency is acting as an agent and when it is acting as principal.

•

Agree on permitted margins for principal transactions. Margins should be based on any added value
arising from principal trading in proportion to the benefits and/or the risks for the media agency.

•

Maintain a clearly outlined process for accepting a principal relationship, and identify the person
on the advertiser side who should give that permission (such as the contract signatory).

•

Allow time for the advertiser’s legal counsel to ensure that there is consistency between the master
services agreement, agreed statements of work, and the agreed-upon scope of principal trading.

•

Stipulate the type of principal activity and transaction, and name the specific agency trading entity.
Ensure no other activity is included in these arrangements.

•

Analyze the implications of the decision, including:

Confirm that the media inventory or other services and products are being supplied to the advertiser
on an “at risk” basis by the media agency (i.e., exposure to the chance of loss), and therefore warrant
any additional margin agreed upon for such transactions. The advertiser should have the right to
independently verify that the media agency is acting as principal.

o The media which is proposed to be acquired on a principal basis
o The maximum percentage of budget that is allowed in principal transactions
o The margin proposed to be made by the media agency on principal trading versus trading as agent
o Where there will be loss of access to data
o How success can and will be measured, which should expressly include the potential loss
of incentives to the advertiser compared with acquiring the same media from its media agency
strictly acting as an agent
o The clear identification of any conflicts of interest and a process for resolving issues, including
media which is not the subject of principal trading
o Ensuring that all audit/review rights in other investments are not affected
o Any downside of the advertiser moving its business to another agency, including the lack
of portability of advantageous principal trading terms

•

Agree on the details for media inventory to be acquired by the advertiser from its media agency
acting as principal. This must be disclosed to the advertiser. These could include:
o Channel/vehicle/property (for example, online, media supplier, ad format)
o Rationale for inclusion versus alternative options, subject to independent review
o Commercial advantage for advertiser (for example, audience targeting, CPM, cost per click)
o Cost to advertiser with agreed-upon margin

•

The media agency should always ensure that the advertiser clearly understands the nature and
benefits of any opt-in products and services, including disclosed and non-disclosed models.
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Strategic Platform 2: Contract Content
Advertisers should ensure that contracts with their media agencies contain robust provisions
to deliver full transparency.
The K2 Intelligence report found a fundamental disconnect in the advertising industry about the basic
nature of the advertiser/agency relationship. In general, advertisers expressed a belief that their agencies
were duty-bound to act in their best interests. They also believed that this obligation, essentially a fiduciary
duty, extends beyond the stated terms in their agency contracts. While some agency executives expressed
similar beliefs, others told K2 Intelligence that their relationship to advertisers was solely defined by the
contract between the two parties. Some sources further noted that their obligations to their respective
agency holding companies were sometimes in conflict with the interests of their clients.
Furthermore, K2 Intelligence found evidence of situations where media agencies sought to avoid explicit
contract language in order to preserve their ability to retain various types of incentives.
The K2 Intelligence report showed that many advertisers have contracts which are deficient, including:

•
•
•
•
•
•

Contracts are not signed by the parties.
Many contracts contain ambiguous or “gray” areas.
Contracts have not been adapted relative to the rapidly changing media landscape.
There are opt-in agreements which limit advertisers’ rights.
There are inadequate audit/review rights.
There is inadequate enforcement of audit/review rights.

Given these shortcomings, the negotiation and execution of contracts should become a focal point
for advertisers, since the contract defines the commercial relationship between advertiser and agency.
It is recommended that advertisers immediately and consistently re-examine all existing media agency
contracts and meticulously review all terms and conditions. As appropriate, use an expert, independent
third party to provide insight and contractual expertise to optimize transparency, upgrade reporting and
analytics, and substantially expand audit rights if necessary.
Advertisers need to consider the functions to include in contract negotiation and execution. These
should likely include finance, procurement, media, and legal counsel (internal and external).
The advertiser/media agency contract (often referred to as the “master services agreement”) should
have the right balance between flexibility and financial and operational transparency. It should contain
specific provisions which set out the requirements for transparency.
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The ANA, in conjunction with its General Counsel, Reed Smith LLP, has developed a media
agency Master Media Planning & Buying Services Agreement which can be used by
advertisers in developing their own agency agreement.2 Advertisers are under no obligation
to use this template. Every member is free to negotiate whatever terms it requires with its
agency. The template can be found at www.ana.net/contracttemplate.
The contract template incorporates a number of important provisions to address the following concepts:
1.

Unless otherwise agreed, the media agency and its affiliated and related parties will act as
fiduciaries, in the best interests of the advertiser at all times and in compliance with the relevant
Code of Conduct (see Strategic Platform 7).

2. The revenue that the media agency and its affiliated and related parties earn from their business
relationship with the advertiser should solely be the fees, commissions, and margins for principal
trading clearly set out in the contract, unless otherwise expressly agreed upon by the advertiser.
3. All financial and other benefits, other than fees or commissions agreed upon in the contract,
that are received by the media agency and its affiliated and related parties should be returned
to the advertiser in the manner set out in the contract unless expressly agreed otherwise
by the advertiser.
Financial and other benefits should be defined as widely as possible to include all relevant items, 		
including but not limited to:

•
•
•
•
•
•
•
•
•
•
•

Cash rebates and AVBs
Discounts
Free/bonus inventory
Early payment discounts
Deferred payments
Barter income
Service-level agreements with media suppliers
Balancing services with media suppliers
Consulting or research agreements with media suppliers
Unbilled media (at a mutually agreed-upon cut-off time)
Any other forms of consideration

Where such incentives and benefits are recognized or received as part of an aggregated trade
(involving other advertisers), the allocation of such incentives due to the advertiser will be verified
by an independent specialist, paid for by the advertiser.

The ANA would like to thank ISBA (the Incorporated Society of British Advertisers) and its legal counsel Fieldfisher
for their consent to use the ISBA Framework Agreement for Media Buying and Planning Services as a guide
for some of the provisions in the ANA template. For more information on the ISBA contract please contact
Debbie Morrison at ISBA (debbiem@isba.org.uk), or either David Bond (David.Bond@fieldfisher.com) or Mark Smith
(Mark.Smith@fieldfisher.com) at Fieldfisher.

2
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4. Definitions of agency and agency holding company within the terms of the contract should include
all affiliated and related parties that work on behalf of, or benefit from, the advertiser’s business,
whether owned, controlled, or affiliated, to establish consistent rules of engagement.
5. It is the obligation of the AOR to ensure that personnel in all parties described in point 4 are aware
of these obligations and comply with them. The AOR should ensure that these parties will not enter
into any confidentiality or other clauses with third parties (e.g., media suppliers) that prevent
disclosure of any relevant matter to the advertiser.
6. Service level agreements, balancing services, consulting/research agreements, and any other
similar arrangements between media agencies (including affiliated and related parties) and media
suppliers can only be entered into if approved by the advertiser and provided that (a) they are
disclosed in advance to the advertiser, (b) the AOR certifies that such arrangements are not in
any way related to the advertising spend of the advertiser (either alone or in aggregation with the
advertising spend of any other advertiser(s)), and (c) the advertiser has the right to audit and
confirm the same.
7.

The advertiser’s media spend cannot be aggregated in the media agency’s volume deals with
media suppliers without the advertiser’s consent.

8. No advertising spend within the U.S. market should count within any global incentive arrangements
between media agencies and media suppliers unless the advertiser receives its share of such
incentives as demonstrated through a transparent contract compliance review process.
9. The media agency and affiliated parties should maintain all records of transactions subject
to the contract for a minimum of six years following termination of the MSA.
10. The AOR should ensure that all data related to the transactions governed by the contract remains
the advertiser’s property. This includes the first-party data arising from the use of digital media,
however and wherever stored. The advertiser’s data should only be used by the media agency
for matters pertaining to the advertiser, and for no other purpose.
11. The advertiser should be entitled to store any of its data in such manner and in whatever system
it chooses.
12. Audit and review rights should allow the advertiser the freedom to appoint any media auditor
or contract compliance specialist it chooses (including an internal team) and should allow for
retrospective audits and reviews of transactions carried out under previous contract terms.
13. The advertiser, its media auditor, and contract compliance specialist should have access to
all relevant data, including data held by all agency affiliated and related parties. This includes
access to media supplier contracts to assess the advertiser’s entitlement to financial benefits
negotiated at a collective level.
14. The media agency and its affiliated and related parties should maintain strict confidentiality
of the advertiser’s media audit data and reports, and should not use such data in negotiations
with any third parties, such as media suppliers.
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15. The advertiser should ensure accurate measurement by its media agency of advertising
performance, verified by third parties, with the cost of such measurement to be agreed upon
between the advertiser and the media agency. Recommended digital advertising reporting
should at a minimum include (where applicable):

•

Website (URL) placement of all impressions, and instances of non-approved placements
(whitelist/blacklist)

•

Performance versus all agreed-upon target metrics (for example, audience, CPM,
click-through rates)

•
•

Declaration of all audience extension/sourced traffic

•
•

Presence of invalid traffic by media supplier/website

•
•

Completion rates for all online video by publisher and website

•

Click-through rates or other agreed-upon metrics by media supplier/site and format

Viewability rates at the agreed-upon standards (for example, percentage of advertisement
and duration) after deduction of invalid traffic (for example, invalid impressions)
Reporting of underperformance of trades based on viewable impressions at the agreed-upon
level, with associated compensation methodology
Actual net cost of all placements by media supplier/site and format, in aggregated and
individual form

16. The media agency and affiliated and related parties should declare all advertising technology
employed (for example, ad servers), with commercial rationale, including net costs of all properties
and data costs. The advertiser should have the right to review and agree to the choice of media
technology suppliers used on its behalf, including the associated costs, with the right to regularly
audit such technology against the advertiser’s requirements and in particular to determine its
effectiveness and objectivity.
17. Media agency and affiliated and related parties should declare all actual and potential conflicts
of interest, including any commercial interests (whether by way of equity ownership, warrants,
or otherwise) which could compromise impartiality, either through a corporate relationship or
through an officer or senior personnel of the agency or affiliated and related parties.
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Strategic Platform 3: Contract Audit Rights
Advertisers should have robust and far-reaching audit rights which allow them to fully track
contract compliance and measure media value delivery.
According to the K2 Intelligence report, limitations on audit rights are a factor that may be contributing
to the proliferation of non-transparent business practices in the U.S. market.
The appropriate audit rights allow the advertiser the opportunity to “follow the money.” Contract
compliance reviews monitor the adherence of the contracting media agency and its affiliated and
related parties to contract terms, while media auditing ensures that the advertiser is able to track
the actual delivery of advertising and the media agency’s performance in achieving the requisite
media value for the advertiser against agreed-upon targets.
Such audit rights need to be clearly set out in the master services agreement. For both contract
compliance and media auditing, the following terms should apply:

•

The advertiser’s right to audit should extend to all entities covered by the master services agreement,
including the AOR, its holding company, and any other affiliated and related companies that are
involved in the transactional chain on behalf of the advertiser, including ATDs, barter companies,
and other trading affiliates. This should extend to third-party companies where such companies
provide services for the advertiser and/or negotiate any deals with suppliers that include the
advertiser’s investment.

•

The advertiser has the right to use suitably experienced contract compliance and media audit
specialists of its choosing, without limitations, including the advertiser’s own internal audit team.

•
•

The advertiser has the exclusive right to decide the audit scope.

•

The contract compliance specialist should be given unrestricted access to all media agency contracts/
agreements with suppliers associated with the advertiser’s business, subject to agreement that other
proprietary agency information (if included in the pursuit of clarity concerning transparency) will not
be disclosed by the compliance specialist to the advertiser.

•

The contract compliance specialist should be provided with sufficient information from the media
agency to confirm that in principal transactions, the media agency as well as affiliated and related
parties are indeed acting as principals and transacting at risk according to the terms of the
advertiser/agency contract.

•

The media agency (including the agency holding company, affiliates, and related parties) should
not impede the review process or attempt to restrict the compliance specialist’s or media auditor’s
access to records and information.

The contract compliance specialist and media auditor should be given unrestricted access to
all data and records required for the purpose of conducting the audit on behalf of the advertiser.
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Strategic Platform 4: Contract Governance
Advertisers should implement strong, disciplined internal processes to deliver contracts
which ensure strict accountability, compliance with effective management principles,
rigorous process governance, and significant senior management oversight.
Internal governance of advertisers’ budgets and the contract with their media agencies (including
affiliated and related parties) should be a corporate priority given the scale and importance of the
advertising investment. To ensure transparency, advertisers should institute processes for
consistent contract compliance and review.
At the start of a relationship, advertisers should allow sufficient time to negotiate master services
agreements which provide desired levels of transparency. Such agreements should be executed
prior to any instructions being given to, or work being commenced by, a media agency. No agency
work should commence until the contract has been fully vetted and signed by both parties.
To ensure that there is continuous, high-level oversight of contract delivery, the following actions
are recommended:

•

The appropriate level of authority should be determined within the advertiser commensurate
with the scale of advertising investment, including all costs. For many large advertisers, Board
or Audit Committee involvement may be appropriate given the financial outlay and the need for
accountability in line with other corporate investments of similar magnitude.

•

It is imperative that contract negotiations are conducted by advertisers with precision, involving
experienced internal and/or external legal counsel to ensure all provisions and principles are
clearly stated without unintended ambiguities.

•

Contract ownership should ideally be the responsibility of a single point executive, such as the
advertiser CFO, who is held accountable for negotiation, implementation, execution, and compliance.

•

Advertisers should seek contract execution by their media agency partners at the highest level
appropriate to the scale of investment, and ideally the CFO of the parent company of the contracting
AOR (or failing that, the CFO of the AOR).

•

A combination of the advertiser’s finance, procurement, legal, and media functions should be
accountable for ensuring contracts with media agencies are up to date and fully executed, especially
given the speed of change in the media industry. The content of contracts should actively be reviewed
each year to ensure they remain appropriate and address changes in the media landscape.

•

All amendments or variations to the master services agreement, including “local” agreements, opt-in
agreements, side letters, and appendices, should only be effective if they are signed by the same
signatories as the master services agreement. In the event of a conflict of terms, the master services
agreement should always prevail over any other agreement.

•

Clients should appoint a chief media officer (either in title or function) who should take responsibility
for the internal governance process that delivers media accountability and transparency throughout
the client/agency relationship.
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•

Each year (at a minimum) advertisers should:
o Review all contracts and ensure they are fit for purpose against the advertiser’s business
objectives, using internal and/or external legal counsel as required.
o Review contract durations and notice periods in light of updated business needs.
o Ensure that the terms of both the master services agreement and any agreed-upon variations
are communicated fully throughout both the advertiser organization and the media agency
supply chain, with the contracting AOR responsible for the latter.
o Review and appoint key internal owners for oversight of media technology, data, and
measurement systems and standards.
o Conduct a review of the advertiser’s business needs as they relate to media agency relationships,
contracts, budgets, data, and relevant KPIs. The goal should be to identify gaps and conflicts of
interest throughout the media ecosystem. This annual assessment should form the basis for
negotiations and actions for the upcoming year.
o Conduct performance reviews of media agencies and all relevant transacting parties
(for example, barter, out-of-home agencies), and also allow for the media agencies to evaluate
the advertiser (i.e., 360-degree evaluation), in the spirit of continuously improving relationships.
o Conduct an external contract compliance review. In addition, advertisers should request that
the media agency certifies its compliance on an annual basis.
o Assess and understand the changes in the media environment, especially for digital media,
and the affect that has on contract governance.
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Strategic Platform 5: Data and Technology
Advertisers should take ownership of data and exert control over the media technology
used on their behalf.
Non-transparent business practices can affect an advertiser’s ability to make well-informed media
investment decisions, including for the use of data and technology.
In the multi-channel age, advertisers need to have a data management strategy that affords them
control and oversight of their channels. The K2 Intelligence report demonstrated that media transparency
was especially lacking within agency trading desks, where opaque principal trading may be common.
The key components of a data management strategy are:

•

Media planning data. Advertisers’ media planning decisions should be guided by a range
of research and data sets which are transparently sourced and are understood by advertisers.

•

Partner/supplier selection and implementation. Advertisers should adopt processes for the
selection and continuous evaluation of marketing technology partners to meet changing needs.

•

Data ownership and control. Advertisers should maintain full title over all data sets that relate
to their business, with the unhindered ability to store, access, and use those data sets.

•

Measurement of results. Advertisers should have access to all tools, systems, and business
intelligence platforms used to conduct their business to enable well-informed media investment
decisions.

•

Programmatic trading. Advertisers should have unimpeded access to the platforms, tools,
and data used on their behalf throughout the programmatic trading process.

Specific recommendations for each of these components follow.

Media Planning Data
Advertisers’ media planning decisions should be guided by a range of research and
data sets which are transparently sourced and are understood by advertisers.
Strategy and planning should be driven by the best available research and data. Advertisers should
ensure that they:

•

Understand and can identify all research and data sets (e.g., first-party) that guide the planning
process and their sources, and ensure that they are objectively used in the selection of channels,
vehicles, and advertising formats/units.

•

Evaluate and use all data that contributes to media performance, including prior performance
history and content verification solutions that improve effectiveness.

•

Consider the effect of ad blocking software on audience delivery and plan accordingly, favoring
publishers which are actively reducing the problem.

•

Require that the media agency fully discloses all data used, including any associated costs to the
advertiser, according to the terms of the advertiser’s contract with its media agency.

•

Set core KPIs for media performance based on prior history to support upcoming planning decisions,
and then optimize and measure accordingly.
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Partner/Supplier Selection and Implementation
Advertisers should adopt processes for the selection and continuous evaluation
of marketing technology partners to meet changing needs.
Advertisers should build a robust process for evaluating data and media technology suppliers
in order to ensure maximum relevance and delivery versus objectives, including regular updating
and benchmarking against the latest technology. Specifically, advertisers should:

•

Understand the ad tech supplier’s software methodologies, data granularity, data security/privacy,
and limitations.

•
•

Identify any and all conflicts of interest for that particular supplier or the recommending party.

•
•
•

Review the data storage, data ownership, and data access protocols for each supplier.

•

Ensure a migration plan is in place to potentially phase out a specific supplier if necessary.

Require that the media agency justifies the use and cost of all intermediaries to ensure the
maximum amount of digital spend goes to working media.
Review ad tech product accreditations (for example, MRC or IAB).
Evaluate any potential non-transparent distorting factors in the algorithms used to provide results
(e.g., favoring certain publishers in real-time bidding).

The next step is the implementation of best practices. Advertisers should aim for transparency through
a structured and continuous process that optimizes customer delivery.

•

Ensure that any supplier integration:
o Provides documented implementation manuals and solution design for each piece of technology
o Creates reports that allow the advertiser to measure success
o Provides knowledge transfers and training to ensure a complete understanding of data and reporting

•
•

Analyze the data frequently to generate insights and identify issues through tracking of performance.
Fuse the supplier’s data set with other existing data sets to enhance the overall depth of segment level
data while ensuring ownership of this data.
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Data Ownership and Control
Advertisers should maintain full title over all data sets that relate to their business,
with the unhindered ability to store, access, and use those data sets.
Once suppliers are brought on board, access to relevant data is a key ingredient in maintaining
competitiveness in a marketplace where consumers expect increasingly personalized experiences.
While non-transparent business practices and incentives may affect the investments going into the
marketing initiatives, those same incentives may also affect an advertiser’s ability to optimize targeting
of its potential customers. Taking ownership of the data will ultimately ensure that advertisers are
not paying for data that should already belong to them.
Recommendations:

•

Review the data ownership provisions and restrictions on the data coming from all suppliers
and technology, including any associated costs and sharing restrictions.

•

Evaluate how the data is used.
o For the advertiser’s data, ensure that the usage is outlined and also anonymized wherever
applicable when used by suppliers in an aggregate form.
o The advertiser should have unfettered access to its own data in near real-time to use as it sees fit.

•

Understand the data collection methodology for each source, including any limitations in the
data set that could affect the decisions being made from a strategic and planning perspective.

•

Ensure that data held by media agencies and suppliers can be deleted or made unusable at the
advertiser’s request. The advertiser should also be able to download the raw data if it chooses
to switch suppliers.

•

Consider storing and archiving all data related to the advertiser’s customers in an environment
controlled by and belonging to the advertiser.
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Measurement of Results
Advertisers should have access to all tools, systems, and business intelligence platforms
used to conduct their business to enable well-informed media investment decisions.
Non-transparent business practices can compromise the effectiveness of advertising and its
measurement, while future strategy and planning depends on the objective evaluation of prior
performance. Therefore, advertisers need to have unrestricted access to information that allows
them to objectively measure success.
To ensure that they benefit, advertisers should adopt the following guidelines:

•

Build an ongoing optimization process that allows adjustments to campaigns in near real-time
based upon the latest results.

•

Wherever possible, the priority should be on using first-party data (data obtained from
a direct contact, including online contact, with customers or consumers) for all analysis,
insights, planning, and strategy.

•

When second-party data (obtained from media suppliers) and third-party data (obtained
from data aggregators) is used, the advertiser should have the following:
o A clear understanding of the source of the data, collection methodology, and customization
options for the data set
o The ability to connect that data set with first-party data to provide a true, reliable context
for all insights and decision-making
o The ability to validate the raw data prior to its use to ensure accuracy, and on a recurring basis
to ensure its validity

•

Third-party data should be used with care due to its anonymized/aggregated basis. It is hard for
advertisers to evaluate the third-party data used on their behalf without clear sight of its provenance
and use, so the media agency should outline to the advertiser the following:
o From where the third-party data has been sourced
o What role it plays in the improvement of targeting
o How it is being blended with first-party data
o Any limitations and inaccuracies of the third-party data
o A plan to convert third-party to first-party data whenever possible
o The cost of the third-party data in relation to the desired outcome

•

With the increasing number of data sets being used in cross-channel/cross-device marketing,
the data sets for online advertising should be aligned with other digital channels via a KPI mapping
exercise which provides:
o A single source (data set or technology) for each metric
o A strategic definition for how each data set is or is not used
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Programmatic Trading
Advertisers should have unimpeded access to the platforms, tools, and data used
on their behalf throughout the programmatic trading process.
The K2 Intelligence report demonstrated that the programmatic media market is one where non-transparent
business practices by media agencies make it hard for advertisers to see where their investments are
going and where particularly large margins are being made. The flow of data within programmatic buying
is also complex, and advertisers should take the appropriate actions to understand the role and use
of data throughout the programmatic trading chain, especially as programmatic buying becomes an
established targeting and trading mechanism across the media landscape.
Recommendations:

•

Fully understand and track the technology, uses of data, and processes involved in programmatic
media trading.

•

Ensure unfettered access to all data employed and/or generated in the process of buying and/or
optimizing media on the advertiser’s behalf, including but not limited to event logs (impressions,
clicks, and actions) and associated metadata from all buying sources, including DSPs deployed
in the process.

•

Advertisers and their advisors should obtain data at the log level from any supplier (for example,
a DSP) used on the advertiser’s behalf directly without having to get access or permission from
the advertiser’s media agency or trading desk.

•
•

Obtain and understand the list of DSPs and other suppliers being utilized within the ecosystem.

•

Confirm that it is the responsibility of the AOR to ensure that any vendors, tools, and data sources
used throughout the media trading chain meet the appropriate standards of data disclosure in order
to allow the advertiser to make the right investment decisions.

•

Ensure that advertiser log-level data is not commingled with the data of other advertisers,
and can only be used for the operational or commercial benefit of the advertiser’s activity.

•

Understand the tools, technologies, resources, and costs associated with each vendor
in the transactional chain.

•

Adopt ongoing tracking of viewability, invalid traffic, and brand safety tools through accredited
vendors at the media agency’s cost.

Understand the reason for the selection of those DSPs and how those DSPs are set up (for example,
floor and ceiling bid levels), and understand the selection criteria for all suppliers being utilized.
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Strategic Platform 6: Advertiser Responsibilities
Advertisers are responsible for more active stewardship of their media investments and
fair compensation of their agency partners.
The K2 Intelligence report identified the increasing complexity of the media-buying landscape and
the corresponding struggle by advertisers to respond to those rapid changes as key factors that have
enabled the proliferation of non-transparent business practices in the U.S. market.
Media is often the largest marketing expenditure at most companies. Simply stated, advertisers should
be responsible for assuming greater internal stewardship of their media investments. Advertisers need
to “lean in” and be more active stewards of their media investments rather than delegating that entirely
to their agencies. Advertisers who outsource their media management without active internal stewardship
do so at their risk. Advertisers should be jointly responsible for the stewardship of their media investments
with their agencies and such active stewardship should consist of the following:

•

Advertisers should appoint a chief media officer (either in title or function) who should take responsibility
for the internal media management and governance processes that deliver performance, media
accountability, and transparency throughout the client/agency relationship. On the most fundamental
level, the chief media officer should drive the media strategy, partner with external agencies, and work
with third-party suppliers to optimize the media mix and maximize ROI. This executive would be the
centralized internal resource to drive integration and share best practices across internal brand teams
and external agencies. The chief media officer would be the internal subject matter expert on the many
important and complex media issues confronting advertisers today. Digital media expertise should
be a foundational skill for this position. Furthermore, it is recommended that the chief media officer
develop relationships with key external media properties with whom the advertiser conducts business.

•

Advertisers should have a clear understanding of how their company’s media dollars are invested,
optimized, and measured. That includes full knowledge of how media plans are deployed, in-depth
reporting of the costs of those deployed plans, and full reporting and analysis of the effectiveness
of executed plans.

•

Media management training should be implemented for key advertiser staff, particularly in the areas
of contract development, management of the digital media supply chain, and data management.

•

A combination of the advertiser’s finance, procurement, legal, and media functions should be
accountable for ensuring contracts with media agencies are up to date and fully executed, especially
given the speed of change in the industry. The content of contracts should be thoroughly reviewed
each year to ensure they remain appropriate.

•

Contract ownership should ideally be the responsibility of a single point executive, such as the
advertiser CFO, who is held accountable for negotiation, implementation, execution, and compliance.

•

All amendments or variations to the master services agreement, including “local” agreements,
opt-in agreements, side letters, and appendices, can only be effective if they are signed by the
same advertiser signatory as the master services agreement.
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According to the K2 Intelligence report, client pricing pressure may be exacerbating media agency
non-transparent business practices, which at times may be at cross-purposes with an agent’s
responsibilities to a client. During the course of K2 Intelligence interviews, a number of sources
independently cited advertisers’ efforts to drive down agency fees as a reason why agencies are seeking
additional sources of revenue beyond commissions. Advertisers need to consider the following:

•

Agency compensation must be fair and reasonable. Marketing procurement teams must recognize
that marketing is an investment to be maximized and not an expense to be minimized. Aligning
one’s company with the right set of marketing partners is crucial for a business to achieve its
growth objectives. The role of marketing procurement cannot be short-sighted, focused exclusively
on relentless cost reduction and the lowest-cost options. Cost reduction for its own sake is a
short-term strategy and is not sustainable.

•

Advertisers should not demand unfair payment terms from their suppliers, including agencies,
and should not look to agencies to finance their operations through prohibitive payment terms.
Advertisers who are considering changes in their payment terms for marketing services —
particularly extended terms — should proceed with caution, and are encouraged to evaluate the
downstream implications of such payment term extensions. There can be serious tradeoffs resulting
from payment term extensions that can have both immediate and longer-term negative consequences,
including strained relationships with vendors, reduction in flexibility, and higher prices.
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Strategic Platform 7: Code of Conduct
Advertisers and media agencies should establish a culture of trust in their relationships
via a specific code of conduct.
A strong contractual agreement is the foundation to building a culture of trust between the advertiser
and the media agency. To further that objective, the contract should be supported by a Code of Conduct
between the advertiser and the media agency. They should work together to ensure that the Code of
Conduct is upheld across all entities, relationships, and activities. The Code of Conduct should be
signed by both parties and should be an addendum to the master services agreement.
Matters for inclusion in an advertiser’s Code of Conduct (unless clearly changed in the master
services agreement):

•
•
•
•

Act openly with media agencies and associated trading entities.

•

Articulate clearly the relevant business objectives, targets, and performance indicators, and provide
media agencies with the information, data, insights, and reports that will enable them to execute
to these requirements.

•

Provide media agencies with sufficient time in advance of the relevant periods or deadlines to execute
the requirements within the agreed-upon specification and to the specified standard.

•

Act responsibly in the event that timelines are compressed and/or short-term changes are required
to accommodate varying business needs.

•

Deliver timely and clear approval for proposals. Provide the relevant authority/purchase orders which
allow partners to deliver their best performance. The advertiser will not ask the media agency to act
before it has received proper authorization.

•

Conduct regular appraisals of media agencies with a mutual commitment toward continuous
improvement in performance and transparency.

•

Pay invoices in a timely fashion and in accordance with the terms contained in the relevant contract,
or as separately agreed.

Make it a priority to provide clear assignment briefings to agencies.
Negotiate in good faith on the statements of work and reward the media agency’s work fairly.
Renegotiate in good faith where the services needed by the advertiser vary materially from
the original statement of work, with due regard to the resources required for the successful
execution of the scope of work.
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Matters for inclusion in a media agency’s Code of Conduct (unless clearly changed in the master
services agreement):

•

Work in the best interests of the advertiser in all aspects, including media planning, media buying,
technology provision, consumer insights/research, and data/analytics.

•

Endeavor to achieve the best available media inventory and the best media value to deliver
the advertiser’s commercial objectives.

•

Ensure that media strategy and planning will take place independently of the buying process, in line
with the advertiser’s communications objectives. Planning should be conducted objectively as
determined only by the advertiser’s best commercial interests. This should be guided by effectiveness
and performance objectives established by the advertiser, with supporting rationale based on the
best available research and data.

•

Conduct media transactions transparently, and ensure that all parties involved will also act
transparently and without conflicts of interest in their commercial dealings.

•

Pass through to the advertiser all rebates, media incentives, free space, or other forms of payment/
consideration, either in cash or in kind, derived from media transactions conducted in whole or in part
on the advertiser’s behalf.

•

Seek and obtain advertiser consent to include its media spend in aggregated volume deals
with media suppliers.

•

Exclude all client’s advertising spend within the U.S. market from any global incentive arrangements
between media agencies and media suppliers unless the advertiser agrees and receives its
share of such incentives, verified through a transparent contract compliance review process.

•

Acknowledge that where the advertiser agrees to the media agency acting as principal, this will be
subject to a separate agreement which will clearly state where the advertiser’s rights, as established
in the master services agreement, have been waived or varied (if at all). This agreement will be
signed by the signatories to the master services agreement.

•

Ensure that all relevant personnel are trained to understand the meaning and role of principal and
agent trading, and the specific rights and obligations applicable to principal trading set out in the
master services agreement or opt-in addendum.

•

Return to the advertiser any reserves of media inventory arising from aggregated deals in accordance
with their contracts.

•

Allow advertisers to independently review media proposals in advance of purchase, and to
independently evaluate the quality and cost of media bought on their behalf via the use of
appropriate benchmarking and measurement tools such as cost pools, media audit results,
and marketplace data sets.

•

Rationalize all barter inventory investment recommendations against the advertiser’s communications
goals and provide evidence that the barter inventory meets applicable barter accounting rules. Any
cost or quality trade-offs between barter-sourced media inventory (and alternatives) shall be clearly
described by the media agency to the advertiser.

•

Verify to the advertiser that all barter inventory has been legitimately sourced as part of a corporate
trading process.
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•

Ensure that all affiliates, related parties, and third parties within the planning and buying process
comply with the terms of the client/agency MSA.

•

Agree that all data derived from the advertiser’s marketing investments remains the property of the
advertiser, and allow the advertiser and its advisors full and unhindered access to such data. The
media agency will only use the advertiser’s data for the purpose of serving the advertiser’s business.

•

Allow full and unfettered access to a media auditor and/or a contract compliance specialist of
the advertiser’s choosing to ensure full compliance with contract terms.

•

Acknowledge that the advertiser owns and controls its media data and has the sole discretion
on how that data is used by its selected media auditor.

•

Maintain transaction records and related material described in the contract for a minimum
of six years following termination of the master services agreement.

•

Use appropriate media technology (e.g., ad server, DSP) as defined only by the needs of
the advertiser and disclose all media technology and systems used on the advertiser’s behalf
in the fulfillment of its contract. Regular audits of all such systems should be permitted to ensure
their effectiveness and independence as well as confirm the relative costs for each technology.

•

Allow the advertiser access to any automated media trading platforms used on its behalf such
that proper oversight of data and money flows can be established.

•

Endeavor to optimize the performance of programmatic trading, with targets set for continuous
improvement in viewability, brand safety, and the reduction of invalid traffic, including direct access
to data from DSPs at the advertiser’s discretion.

•

Ensure that the media agency (including holding company and affiliated and related companies)
must disclose any ownership, “preferred vendor agreements” (or any other terms those agreements
take), stock warrants, or financial relationships with any lines of business/services that are either
being recommended or used for an advertiser’s business. This includes but is not limited to media
companies, data and technology companies, verification services, measurement companies, research,
and production/editorial facilities.

•

Disclose details of any of its employees who are directors or advisors of any entity that the agency
recommends as a provider of products or services to the advertiser. In such cases, when the media
plan recommendation is made, the agency should demonstrate that the recommendation is as good
as, and preferably better than, other independent alternatives that may be available to the advertiser.

•

Disclose, upon request, the media agency policy (including the holding company, affiliates
and related parties) regarding gifts to employees from media companies and other vendors.

•

Provide extensive and consistent reporting on the media bought on behalf of the client and
the performance of that media.
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Section 6: Conclusions
The K2 Intelligence report was a serious wake-up call for the industry. The report flagged the level of
conflicted and suboptimal behaviors that developed from both agencies and advertisers. These behaviors
corroded the bond that existed between the two constituencies.
There were several important lessons:

•
•

The loss of trust was the most significant and important manifestation of the issue.

•

Advertisers must rethink their collective set of media management practices. The deterioration of
accountability and oversight — particularly with respect to contracts — cannot continue. Advertisers
must establish their primacy over the process to increase the ability to optimize client/agency
relations in the future. Media management governance needs to be rethought and reconsidered.

Agencies can no longer deny that the “rebate issue” exists in the United States, along with a host
of other transparency-related issues. To continue that denial would seriously undermine any hope
of restoring the equity in the client/agency relationship. Deflection, distraction, and denial are not
the strategic pillars that will bring resolution.

But there is good news. The underlying tenor of the ANA and Ebiquity/FirmDecisions report is that
the deterioration can be reversed. This situation can be cured. Positive outcomes and winners from
all constituencies can emerge. There is reason for optimism — if:

•

Agencies agree to change current practices. The status quo is unacceptable. A good starting point is
to look at their practices through the lens of the advertiser and strongly consider the recommendations
included in this report. Progress in adopting the recommendations will fuel momentum toward a more
stable and collaborative environment.

•

Advertisers must exhibit substantially more discipline in their overall management of media and
the client/agency relationship. Advertisers need to own the process and must invest in the necessary
financial, human capital, and process management resources to succeed. Accountability and
governance need to be equal in importance to planning and execution.

•

Industry oversight must be an integral part of all future processes. Having cross-industry exchanges
on “best practices” and evolving collaborative models is fundamental to developing the confidence
that issues will be diminished and opportunities will be enhanced over time. Advertisers and agencies
must find common ground for the purposes of restoring trust.

The future is now; the time is right; the parties need to overcome their differences to ensure that a better,
more trusting environment can emerge and be ingrained in the core client/agency relationship.
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Appendix 1: Glossary and Definitions
Ad tech (advertising technology): Refers to
technologies that enable the automated buying
and selling of advertisements. These include
demand-side platforms (DSPs) and supply-side
platforms (SSPs) as well as companies that
provide technology or data services for the
delivery and targeting of digital ads. These
technology and data companies may purchase
and resell media, acting functionally as media
suppliers.
Ad servers: Technology that delivers an ad onto
a web or mobile site, and can track and optimize
the delivery of that ad.
Advertiser: Any organization that advertises
its goods and services through paid, earned,
or owned media placements.
Agency holding company: A parent corporation
that controls a network of companies, including
advertising agencies, media agencies, barter,
public affairs, data management, communications
and/or other entities. In this report, this term is
used to refer to the parent entity for one of the
six largest global agency networks.
AOR (Agency of Record): The media agency
that contracts with an advertiser to purchase
advertising space and time on its behalf.
ATD (agency trading desk or automated
trading desk): A trading entity used for buying
and reselling online advertising space, controlled
by an agency holding company.
Agency volume bonus (AVB): Another name
for a rebate.
Balancing services: Normally refers to “service”
agreements which are a service performed by
the media agency for a media supplier.

Barter income: Any income, inventory, or
assets derived by the participants in corporate
trade exchange, including the barter company,
the agency trading entity and associates, and
the media suppliers.
Click-through rate (CTR): An advertising
performance metric used to measure the number
of users who clicked on an ad. Calculated as
the number of user clicks divided by number of
times the ad was delivered.
Completion rates: An advertising performance
metric used to measure the number of users
who have watched a certain percentage of an
advertiser’s video ad. This is usually set at 100
percent, but some companies do set lower levels.
Content verification: The processes by which
online media suppliers certify that advertising
content has appeared on the sites or in the
environments in which they, media agencies,
or ATDs have promised the content will appear.
CPM (cost per thousand, from the Latin mille
meaning thousand): The cost of placing an ad
based on the price of 1,000 impressions, or
“cost per thousand.”
Cost per click: The amount paid by an advertiser
every time a user clicks on its ad.
Creative agency: An agency employed by
an advertiser to plan, design, and execute its
advertising content.
Deferred payments: Usually the extension of
deadlines by media suppliers for the settlement
of invoices for the provision of media inventory.
DMP (data management platform): A unified
computer system used for aggregating and managing
often massive sets of data, both structured and
unstructured, from multiple sources.
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DSP (Demand-Side Platform): A technology
platform that enables advertisers and agencies
to buy digital ads in an automated fashion.
Early payment discounts: The benefit an
advertiser might receive for settling invoices
ahead of a contractually agreed date.
Earned media: Media space in which an
advertiser’s commercial messages are conveyed
and/or reported on without the advertiser paying
for the space. The coverage — in both traditional
editorial media and social/digital media, including
blogs, vlogs, microblogs, and forums — is said to
be earned by virtue of the inherent interest value
of the content. The advertiser may need to pay
consultancy fees to public relations, social, or
digital media agencies in order to generate
earned media coverage. The advertiser does
not control the content in earned media coverage,
which is determined by the writer and/or publisher.
See also owned media and paid media.
First-party data: Data obtained from a direct
contact, including online contact, with customers
or consumers. See also second-party data and
third-party data.
Free/bonus inventory: Any media time, space,
or units provided at no charge by a media supplier,
usually included alongside paid inventory.
Frequency: The exposure level of an advertising
campaign, expressed as the number of times an
advertisement is seen by its intended audience,
often referred to as “opportunities to see.”
Invalid traffic: Also often referred to as
non-human or bot traffic. In online display
advertising, invalid traffic details the proportion
of apparent visitors to an advertisement or
exposures that are not generated by humans.
Impressions: Any occasion when an ad, in
any format or medium, is served to a consumer.
In the context of online advertising, it means those
occasions when an ad is served to a user’s internet
browser or mobile app. The number of impressions
an ad achieves is a common performance metric.

K2: K2 Intelligence, LLC. For further information,
see Appendix 2.
KPI (key performance indicator): A measurable
value that demonstrates how effectively a company
is achieving key business objectives. Organizations
use KPIs at multiple levels to evaluate their success
at reaching targets.
Media agency: An agency that (a) advises
advertisers on how, when, and where to advertise;
(b) negotiates with various media suppliers to
obtain time and space for advertisements; and
(c) places and manages advertising schedules.
Media inventory: The number of advertisements,
or amount of advertising space, a media supplier
has available to sell.
Media supplier: An individual, enterprise,
or corporation which sells media inventory to
media agencies or direct to advertisers.
Owned media: An advertiser’s owned media
channels, including its website, blog, or social
media accounts. The advertiser controls the
content that appears in owned media channels,
subject to limited exceptions such as legal
requirements or voluntary conventions. See
also earned media and paid media.
Paid media: Media space that an advertiser
has to pay for in order to display its commercial
messages. The advertiser controls the content that
appears in paid media channels, subject to limited
exceptions such as legal requirements or voluntary
conventions. See also earned media and owned
media.
Programmatic buying/selling: The automation
of media-buying and media-selling processes and
decisions, enhanced through data.
Reach: The percentage of the target audience
exposed to the campaign at a specified frequency
level (usually one exposure or more).

35

Rebate: Any benefit that a media supplier provides
to a media agency, or an entity within an agency
holding company, representing a portion of the
amount that an agency, or an entity within an
agency holding company, spends on media
purchases with that media supplier. Also known
as an agency volume bonus (AVB).
RTB (real-time bidding): An online auction
process by which media inventory is bought
and sold in real time.
Second-party data: Data obtained from
media suppliers. See also first-party data
and third-party data.
SSP (Supply-Side Platform): A technology
platform designed to facilitate the management
and monetization of online media inventory
by media suppliers. SSPs offer ad impressions
for sale to a range of ad exchanges and
Demand-Side Platforms (DSPs).
Third-party data: Data obtained from data
aggregators, bringing together data from multiple
media suppliers. See also first-party data and
second-party data.

Unbilled media: Media for which the advertiser
has paid the media agency but for which the
media agency has not been billed, or has only
been partly billed, by the media supplier.
Unit rate: The rate at which media inventory is
sold online. The typical unit rate for transacting
online media inventory is CPM (cost per thousand
impressions generated).
URL: A term commonly used to describe the
address of a particular site or page on the web.
The term is interchangeable with web address.
Viewability: A viewable advertising impression
is one that is deemed to have been seen when
served. According to standards set by the Media
Rating Council for online display advertising, for
the advertisement to have been deemed to have
been seen, at least 50 percent of an ad needs to
be visible for at least one second in the case of a
display advertisement and for at least two seconds
in the case of a video advertisement.
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Appendix 2: About the Advisors
Ebiquity

K2 Intelligence

Ebiquity (www.ebiquity.com) is a leading independent
marketing analytics specialist. Ebiquity employs
over 900 people in 19 offices in 14 countries
worldwide. Ebiquity works with over 1,100 clients,
including over 80 percent of the world’s biggest
advertisers. Ebiquity provides marketing analytics
and technology services via three practice areas:
marketing performance optimization, media value
measurement, and market intelligence. Ebiquity
was founded in 1997 and is widely recognized as
one of the world’s largest media benchmarking
and auditing providers. Ebiquity is listed on the
AIM Market of the London Stock Exchange (EBQ).

K2 Intelligence (www.k2intelligence.com) is an
investigative, compliance, and cyber defense
services firm founded in 2009 by Jeremy M. Kroll
and Jules B. Kroll, the originator of the modern
corporate investigations industry. With offices in
New York, London, Madrid, Tel Aviv, Geneva,
and Los Angeles, K2 provides specialized research,
fact-finding, and compliance services to public and
private corporations, boards of directors, non-profit
organizations, individuals, and government clients
across the globe. Common engagements include
complex investigations of all varieties, pre-transactional due diligence, cyber investigations and
defense, asset searches, and fact-finding in
support of high stakes disputes and litigation.
K2’s multi-disciplinary teams consist of a diverse
collection of professionals, including former state
and federal prosecutors, experienced researchers
and analysts, financial and forensic investigators,
former law enforcement officials and intelligence
operatives, investigative journalists, and litigation
and enforcement attorneys.

FirmDecisions
FirmDecisions (www.firmdecisions.com) is a
subsidiary of Ebiquity. FirmDecisions is the
largest independent global contract compliance
specialist. FirmDecisions has nine offices and
works with some of the world’s biggest brands, and
has completed over 4,500 audits in 70 countries
during the last 15 years.
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MASTER MEDIA
PLANNING & BUYING
SERVICES AGREEMENT
PREPARED BY
REED SMITH LLP

This is an Association of National Advertisers template agreement for use in connection with
media buying agencies. There is no obligation on ANA members to use this template. Each
member is free to negotiate whatever terms and conditions such member deems appropriate. The
ANA makes no representations or warranties as to the content of this template. Anyone using
this template is advised to consult with experienced legal counsel before adopting this template in
whole or in part. The ANA would like to acknowledge the work of its General Counsel, Reed Smith
LLP, in preparing this template. Questions may be directed to Bill Duggan, ANA, 708 3rd Ave. #
33, New York, NY 10017, telephone: 1 (212) 455-8010, email: bduggan@ana.net or to Douglas J.
Wood, Reed Smith LLP, 599 Lexington Avenue, New York, New York 10022, telephone: +1 (212)
549-0377, email: dwood@reedsmith.com.
The Association of National Advertisers would like to thank ISBA (the Incorporated Society of
British Advertisers) and its legal counsel, Fieldfisher, for their consent to use the ISBA Framework
Agreement For Media Buying and Planning Services as a guide for some of the provisions in this
ANA template. Questions with respect to ISBA and its template can be directed to Debbie
Morrison at ISBA (debbiem@isba.org.uk), or either David Bond (David.Bond@fieldfisher.com) or
Mark Smith (Mark.Smith@fieldfisher.com) at Fieldfisher.
Please note that the suggested terms in this template are not intended to represent the only
methodology by which the contractual relationship between an advertiser and its media buying
agency should be addressed. The template does, however, highlight the myriad of issues that
should be openly discussed and resolved in order to insure transparency and consequent
stability in any such relationship.
Bracketed provisions highlighted in yellow are items that require insertions or items that should
be considered, completed, and/or modified in utilizing this template.

MASTER MEDIA PLANNING & BUYING SERVICES AGREEMENT
THIS MASTER MEDIA PLANNING & BUYING SERVICES AGREEMENT is entered into on the day of
[Month] 20
(“Effective Date”) by and between [Advertiser], a(n) [State] corporation, having a place
of business at [Address] (“Advertiser”); and [Agency], a(n) [State] corporation, having a place of business
at [Address] (“Agency”); individually referred to as a “Party” or collectively referred to as the “Parties”.
The Parties agree as follows:
1.

Definitions & Interpretation & Precedence

1.1

"Accredited Vendor" means Advertiser’s chosen third party vendor, including Advertiser’s
chosen MRC accredited third party vendor.

1.2

“Advertiser Claims” has the meaning set forth in Section 22.1.7.

1.3

“Advertiser Code of Conduct” means the code of conduct for Advertiser set forth in Schedule 6.

1.4

"Advertiser Data" means any data and information in written or electronic form collected by
Agency, Holding Company Members, a Media Owner Group Member or a Vendor on behalf of
Advertiser or its Affiliates in the course of providing the Services (including, but not limited to, data
collected by Agency from Advertiser Properties and Media Placements) and any data derived
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from Advertiser Materials or produced as a result calculations using all or a portion of Advertiser
Data.
1.5

“Advertiser Indemnitees” means Advertiser and its officers, directors, employees and
shareholders.

1.6

"Advertiser Materials" means any data or information, content, materials, website terms and
conditions, policies or guidelines provided by Advertiser or by any third party at the direction of
Advertiser in connection with this Agreement, and any other Intellectual Property Rights owned by
Advertiser.

1.7

"Advertiser Properties" means any websites, social media pages, mobile apps or other digital
platforms that are owned, controlled or operated by Advertiser.

1.8

"Advertiser Rebates and Incentives" means a pro-rated share of the total Rebates and
Incentives in a given Year, the numerator of which is Advertiser’s total spending placed via
Agency or Holding Company Members with each third party, including Media Owner Group
Members and Vendors, and the denominator of which is the total aggregate spending by Agency
or Holding Company Members with such third party, including Media Owner Group Members and
Vendors. Where a Rebate and Incentive is free, discounted, or bartered inventory, Advertiser
Rebates and Incentives shall mean the pro-rated share of such inventory at a day part/quality mix
consistent with the average mix with the same Media Owner, or if the Advertiser consents, the
revenue generated by the Holding Company Member from the sale of such inventory to a third
party.

1.9

"Affiliates" means, as to any Person, any other Person that is controlling, controlled by, or under
common control with such Person, either directly or indirectly through one or more intermediaries.

1.10

"Agency Claims" has the meaning set forth in Section 22.2.5.

1.11

“Agency Code of Conduct” means the code of conduct for Agency set forth in Schedule 6.

1.12

"Agency Data" means all data processed by Agency which is not Advertiser Data and which
Agency would otherwise collect and process independently of the provision of the Services to
Advertiser.

1.13

“Agency Indemnitees” means Agency and its officers, directors, employees and shareholders.

1.14

"Agency Information" means software (including all programming code in object and source
code form), Agency Data, methodology, know-how and processes and materials in relation to
which the Intellectual Property Rights are owned by (or licensed to) Agency and which are:
1.14.1 in existence prior to the date the use of which falls within a Scope of Work; or
1.14.2 created by or for Agency outside of a Scope of Work and which are intended to be
reused across its business.

1.15

"Agreement” or “Master Media Planning & Buying Services Agreement” means this
agreement including the General Terms, Scopes of Work and Schedules.
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1.16

“Annual Financial Compliance Certification” means the document set forth in Schedule 3.

1.17

"Annual Scope of Work" means the Scope of Work setting out the Services to be provided by
Agency on an annual basis, in the form as set out in Part 1 of Schedule 1, and as may be
amended by the parties from time to time in writing.

1.18

"Applicable Laws" means all applicable federal, state, and local laws, rules, guidelines and
regulations governing the provision of the Services, including Data Protection Legislation, the
Self-Regulatory Principles for Online Behavioral Advertising (as issued by the Digital Advertising
Alliance), the FTC Enforcement Policy Statement on Deceptively Formatted Advertisements and
Native Advertising: A Guide for Businesses, and the Word of Mouth Marketing Association
(WOMMA) Social Media Disclosure Guide.

1.19

"Associate" means any individual that is an employee, officer, director, agent, or authorized
representative of Agency, a Holding Company Member or Advertiser.

1.20

“Auditor” means an external third party auditor(s), industry specialist(s) and/or an internal
Advertiser Associate(s).

1.21

"Authorized Agency Approver" means those Agency Associates specified in the applicable
Scope of Work who have the authority to bind Agency contractually in all matters relating to this
Agreement (and any successor(s) notified to Advertiser).

1.22

"Authorized Advertiser Approver" means those Advertiser Associates specified in the
applicable Scope of Work who have the authority to bind Advertiser contractually in all matters
relating to this Agreement (and any successor(s) notified to Agency).

1.23

“Barter” means a transaction in which two unrelated parties exchange goods or services without
cash payment and otherwise compliant with GAAP, related FASB rules, and the Tax Equity and
Fiscal Responsibility Act of 1982.

1.24

"Blacklist" means websites on which Media Placements are prohibited and for which Advertiser
will not pay any Third Party Costs.

1.25

“Blacklist Content” means what is set forth in Section 7.3.

1.26

"Business Day" means any day other than a Saturday, Sunday or federal or [State] holiday.

1.27

"CAN-SPAM Act" will mean the Controlling the Assault of Non-Solicited Pornography and
Marketing Act of 2003 (15 U.S.C. 7701) and any successor legislation.

1.28

“Claims” means any claims, demands, or causes of action brought by a third party.

1.29

“Control” or “Controlling” means the ownership or power to manage or direct the affairs of the
Person, whether by ownership of voting securities, by contract, or otherwise.

1.30

"Competing or Antithetical Products or Services" means those listed in Schedule 7.

1.31

"Conflicts of Interest" means any situation, arrangement, understanding, association, or
agreement which might, in the reasonable opinion of Advertiser:
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1.31.1

jeopardize the ability of Agency, a Holding Company Member or Associates of either
to represent Advertiser’s best interests;

1.31.2

compromise the impartiality of Agency, a Holding Company Member or Associates of
either in providing Services, including
(a)

any bonus or incentive
recommendations;

to

Associates

based

on

upon

spending

(b)

any financial interests or investments by Agency, a Holding Company Member
or Associates (whether by way of equity ownership, warrants, or otherwise or
in the capacity of a director, officer, or consultant);

(c)

the provision or receipt by Agency or Holding Company Member of any
Services Provided at a Premium;

(d)

the establishment by Agency or a Holding Company Member of a “preferred
partner” or other equivalent relationship with other Holding Company
Members, Media Owner Group Members or Vendors; or

(e)

the referral by Agency to a Holding Company Member for creative or
production services connected to any Media Placement, e.g., native
advertising and outdoor billboards.

1.32

"Confidential Information" means information, as otherwise provided in Section 19, in oral,
tangible or electronic form relating to either Party, its Affiliates, advertisers and/or customers
(including their personal data), businesses, business plans or affairs, which information is
proprietary and confidential to such Party, including materials protected by the Defend Trade
Secrets Act.

1.33

"Data Protection Legislation" means all applicable local, state, federal, regional, divisional, and
foreign law (including common law), statutes, rules or regulations, guidelines, self-regulatory
practices, reporting requirements, ordinances, orders, decrees, judgments, consent decrees,
settlement agreements and regulations applicable to a respective Party and privacy or data
protection including compliance with, as applicable, the GLBA, PCI DSS, state laws requiring
notice of breaches involving PII, the Children’s Online Privacy Protection Act (15 U.S.C. Section
6501-6506) and the CAN-SPAM Act.

1.34

"Deliverables" means all reports, Media Plans, Advertiser Data, Records and other work product
created or developed by Agency or on Agency’s behalf in connection with this Agreement.

1.35

“Dual Rate Cards” means the agreement by Agency or a Holding Company Member with a
Media Owner Group Member or a Vendor to charge lower rates for Media Placements purchased
by Holding Company Members (e.g., agency trading desks) purchasing Media Placements
through Principal Transactions versus when Agency or a Holding Company Member purchases
as an agent for Advertiser.

1.36

"Editorial Content" means independent news reporting or editorial content.

1.37

"Effective Date" means the date set forth in the preamble of this Agreement.
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1.38

"Expenses" means reasonable transportation, hotel, meals and other expenses incurred by
Agency in connection with the supply of Services, provided that such expenses have either
received Advertiser’s prior written approval or, where applicable, are in accordance with any
expense policies which have been supplied to Agency or set out in the applicable Scope of Work.

1.39

“FASB” means the Financial Accounting Standards Board.

1.40

"Fees" means the fees due to Agency in connection with the Services as determined in
accordance with this Agreement and the relevant Scope(s) of Work. For the avoidance of doubt,
the Fees do not include Expenses or Third Party Costs.

1.41

"Force Majeure" means reasons or causes beyond a Party's reasonable control, including war
(whether or not declared), sabotage, insurrection, rebellion, riot or other act of civil disobedience,
act of a public enemy, act of any government or any agency or subdivision thereof, fire, accident,
explosion, epidemic, quarantine, restrictions, storm, flood, earthquake, or other act of God, which
could not be reasonably expected to be avoided, or new laws or regulations forbidding or limiting
the execution of this Agreement.

1.42

“GAAP” means the Generally Accepted Accounting Principles adopted by the U.S. Securities
and Exchange Commission (SEC) and administered by the FASB. In the event the SEC should
replace GAAP with the International Financial Reporting Standards (IFRS), then and only in such
event wherever GAAP is referred to herein, the IFRS shall apply.

1.43

"General Terms" means the terms and conditions set out in this Agreement but not including any
other Schedules and/or Scopes of Work.

1.44

"GLBA" means the Gramm-Leach-Bliley Financial Modernization Act of 1999 and the regulations
and interagency guidance and guidelines issued pursuant to it and its implementing regulations.

1.45

"Holding Company" means [Insert name of ultimate holding company, e.g., WPP, IPG,
Omnicom, Publicis, Dentsu, Havas, etc.] or any successor Person.

1.46

“Holding Company Acknowledgement and Agreement” means the document set forth in
Schedule 2.

1.47

"Holding Company Member(s)" means Holding Company and all of its Affiliates, as well as any
Person in which any of the foregoing has a financial interest or investment. As of the Effective
Date, such Holding Company Members are listed in Schedule 4. Such Schedule will be amended
from time to time as Holding Company acquires new members or divests itself of existing
members on Schedule 4. Any such amendments must be made within thirty (30) days of the
event giving rise to the amendment.

1.48

"Indemnified Party" means the Party being indemnified by another Party under this Agreement.

1.49

"Indemnifying Party" means the Party indemnifying another Party under this Agreement.

1.50

"Initial Period" means the period of [Insert Length of Initial Term, e.g., “one year commencing on
the Effective Date”].

1.51

"Intellectual Property Rights" means any and all intellectual or proprietary rights, including:
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1.51.1 any patents or patent applications;
1.51.2 any trademarks (whether or not registered);
1.51.3 inventions, discoveries, utility models and improvements whether or not capable of
protection by patent or registration;
1.51.4 copyright or design rights (whether registered or unregistered);
1.51.5 database rights; and
1.51.6 any goodwill in any trade or service name.
1.52

"Key Individuals" means individuals named in the Scope of Work and identified as Key
Individuals.

1.53

"Losses" means losses, damages, liabilities, penalties, fines, awards, costs and expenses
(including reasonable outside legal and other professional expenses).

1.54

“Media” means all e platforms upon which Media Placements are placed that now exist or may
hereinafter be invented, including but not limited to television, radio, print, outdoor, Internet, and
mobile.

1.55

"Media Owner" means the Person that actually publishes or airs the Media Placements.

1.56

"Media Owner Group Members" means any Media Owner and all of its Affiliates, as well as any
Person in which any of the foregoing has a financial interest or investment.

1.57

"Media Placement" means advertising, sponsorship or promotional Media purchased by Agency,
either directly or indirectly from third parties or Holding Company Members, in connection with
the provision of Services. Payments for Media Placements may take any form, including cash,
credits, or the transfer of funds by digital means.

1.58

"Media Plan" means a plan adopted by Advertiser that may or may not have been created by
Agency that specifies the Media on which Advertiser’s Media Placements should appear in order
to optimize Advertiser’s return on investment in the Media Placements and to reach Advertiser’s
objectives and desired consumer demographic and psychographic profiles. A Media Plan may
also reflect creative content and production requirements necessary to make an effective Media
Placement.

1.59

“MRC” means Media Rating Council.

1.60

"Native Advertising" means any Media Placements (and all hyperlinks that link to any such
editorial) that constitute product integration, content sponsorship, or any other form of advertising
that bears a similarity to the news, feature articles, product reviews, entertainment, and other
material that surrounds it online.

1.61

“Net Media Spend” means the actual payment(s) made to a Media Owner Group Member for
Media Placements net of all Rebates and Incentives and any other discounts due to Advertiser.
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1.62

"Non-Human and Fraudulent Traffic" means data that counts or uses in calculations, anything
other than natural persons viewing actually displayed Media Placements in the normal course of
using any device, including, without limitation, browsing through online, mobile or any other
technology or platform. For the avoidance of doubt, Non-Human and Fraudulent Traffic includes,
without limitation, the inclusion or counting of views: (i) by a natural person who has been
engaged for the purpose of viewing such Media Placements, whether exclusively or in
conjunction with any other activities of that person; (ii) by non-human visitors; (iii) combinations of
displays directed or redirected by any combination of (i) and/or (ii); and (iv) that are not actually
visible to the human eye, discernible to human senses or perceived by a human being.

1.63

"Non-Human and Fraudulent Traffic Prevention" means technology, methodologies and
actions to (i) prevent Non-Human and Fraudulent Traffic; (ii) detect Non-Human and Fraudulent
Traffic should it occur; and (iii) prevent continuation and/or recurrence of occurrences thereof.

1.64

"PCI DSS” means the Payment Card Industry Data Security Standards maintained by the PCI
Security Standards Council, LLC, or its successor.

1.65

"Person" means any individual, corporation, limited liability company, trust, joint venture,
association, company, limited or general partnership, unincorporated organization, governmental
authority or other entity.

1.66

"PII" or "Personally Identifiable Information" means any information (i) which by itself or in
combination with other information (A) can identify an individual, including, address, telephone
number, account numbers, demographic, email addresses, (B) has, pursuant to Applicable Law,
been determined to be information which can identify an individual and (ii) any other information
that relates to an individual who has been so identified or authenticated.

1.67

“Principal or Inventory Mark-Up” means the maximum percentage by which Agency or a
Holding Company Member may mark-up a Principal or Inventory Sale over the cost of such
goods or services incurred by Agency or a Holding Company Member.

1.68

“Principal or Inventory Sale” the sale to Advertiser of Media Placements held by Agency or a
Holding Company Member, regardless of how Agency or Holding Company Member obtained
such Media Placements (e.g., through a Principal Transaction, Barter, private exchange or
pooling arrangement, agency inventory, free time from Media, etc.).

1.69

“Principal Transaction” means the “at-risk” purchase of time, space, goods or services from
third parties by Agency or a Holding Company Member as a principal instead of as an agent for a
disclosed principal. Principal Transactions include purchases by Agency of time, space, goods or
services from a Holding Company Member. Principal Transactions shall not include a transaction
or a series of transactions by Agency or a Holding Company Member that rely upon subsequent
payments by Advertiser or other customers (in excess of compensation to which Agency or a
Holding Company Member is entitled to receive) that in the normal course of business materially
limits or effectively eliminates actual risk of loss by Agency or a Holding Company Member in
connection with such purchase of time, space, goods, or services regardless of whether Agency
or a Holding Company Member is referred to as a “principal’” in such transaction(s).

1.70

“Programmatic Media” means Media Placements purchased in an automated fashion through
digital platforms, including, networks, exchanges, trading desks, and demand-side platforms
(DSPs).
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1.71

"Project" means any project(s) agreed between the Parties from time to time under which
Agency is to perform Services to Advertiser in addition to those under an Annual Scope of Work,
as more fully described in this Agreement and the applicable Project Scope of Work.

1.72

"Project Commencement Date" means the commencement date of each Project as set out in
the corresponding Project Scope of Work.

1.73

"Project Completion Date" means the date by which each Project is to be completed, as set out
in the corresponding Project Scope of Work.

1.74

"Project Scope(s) of Work" means a Scope of Work setting out the Services to be provided by
Agency for a Project, in the form as set out in Part 2 of Schedule 1, and as may be amended by
the Parties from time to time in writing.

1.75

"Project Term" means the period during which the Services for each Project will be provided as
specified in the applicable Scope of Work.

1.76

"Rebates and Incentives" means any and all third party payments (including cash rebates or
other incentives); agency volume bonifications or “AVBs” (an agency's receipt of a volume
discount or compensation from media buys); discounted or unpaid media space or inventory;
volume, early payment or other discounts; commissions; compensation, refunds or bonuses;
bonus inventory, free or discounted media, sponsorship or promotional space; Barter inventory;
Services Provided at a Premium; consulting or research agreements, service level agreements or
any other source of financial or other benefit receivable directly or indirectly by Agency or Holding
Company Members from third parties, including Media Owner Group Members or Vendors, which
are either directly or indirectly related to:
1.76.1 Advertiser’s Media Placements; and/or
1.76.2 the aggregate traded volume across all or multiple advertisers of Agency or Holding
Company Members with the relevant third party, including Media Owner Group Members
and Vendors, regardless as to whether these amounts are calculated as a function of
media volume or given as a fixed amount.
Without limiting the foregoing, anything in the nature of Rebates or Incentives received by Agency
or a Holding Company Member on account of creative or production work performed on
Advertiser’s behalf shall be included within the definition of “Rebates and Incentives” as used
herein.

1.77

"Records" means:
1.77.1 all Media Placements and any and all other purchases and payments incurred under this
Agreement and the financial records showing such transactions;
1.77.2 records relating to the calculation and verification of Expenses, Fees, Third Party Costs
and Principal or Inventory Mark-Up;
1.77.3 all data, contracts, terms and conditions, purchases, sales and payments (received or
incurred) and all other documentation (including purchase orders and Third Party
Contracts and proof of appearance) between Agency and Holding Company Members
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with Media Owner Group Members or Vendors that provide time, space, goods or
services to Advertiser or relate to Advertiser, the Media Placements, Rebates and
Incentives or Unbilled Media;
1.77.4 any and all documentation reasonably required by the Auditor or Advertiser to validate
the allocation of Unbilled Media, Rebates and Incentives, Services Provided at a
Premium and any other discounts, rebates, bonuses, payments, free space, service level
agreements, or any other value afforded to Agency and/or Holding Company Members
contemporaneously or retrospectively by third parties, including Media Owner Group
Members and Vendors. Where necessary for the calculation of Advertiser Rebates and
Incentives, access will be given to total Agency and Holding Company Member volume
data from Agency’s and Holding Company Member's financial records; and
1.77.5 any other records reasonably required by the Auditor or Advertiser to audit pursuant to
Section 18.
1.78

"Restricted Staff" means Agency Associates providing Services to Advertiser under this
Agreement.

1.79

"Scope of Work" means the Annual Scope of Work together with any Project Scope(s) of Work
in the form set out in Schedule 1 as agreed and signed by the Parties from time to time containing
a description of the relevant Services.

1.80

"Services" means the services to be supplied by Agency under this Agreement as set out in the
relevant Scope(s) of Work, which includes the provision of the Deliverables.

1.81

"Services Provided at a Premium" means:
1.81.1 any goods or services provided by Agency or Holding Company Members to third
parties, including Media Owner Group Members and Vendors, which are above the true
market value for such goods or services; or
1.81.2 any goods or services provided by third parties, including Media Owner Group Members
or Vendors to Agency or Holding Company Members which are below the true market
value for such goods or services.

1.82

"Term" means the duration of this Agreement as set forth in Section 3.1.

1.83

"Territory" means the [United States], unless expressly specified otherwise in the applicable
Scope of Work.

1.84

"Third Party Contracts" means contracts entered into by Agency or Holding Company Members
with Vendors or Media Owner Group Members in respect of Services.

1.85

"Third Party Costs" means all third party costs incurred by Agency or any Holding Company
Member on behalf of Advertiser in performing the Services, including Vendor and Media Owner
Group Member costs. For the avoidance of doubt, Third Party Costs do not include Agency's
Fees or Expenses.
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1.86

"Unbilled Media" means amounts in respect of Media Placements for which Advertiser has paid
Agency in full or in part, but where the cost for the Media Placement remains unbilled in full or in
part by the relevant Media Owner. The cost for Media Placements will not be considered Unbilled
Media until [3 months] of the date of the Media Placement has aired or run.

1.87

"Vendor" means any Person (other than a Media Owner) that is required for the delivery,
purchase or placement of the Media Placements and/or Agency's provision of Services
hereunder, including, without limitation, technology platforms (e.g., demand-side platforms,
supply-side platforms, trading desks, ad exchanges, re-targeting companies, advertising
networks, etc.), market research companies (e.g., MRI, Mendelsohn, Audit Bureau of Circulation,
SRDS, Nielsen Adviews, etc.), and technical service providers (e.g., providers of ad
serving/delivery, ad tracking, listening and community management tools and other
technology/technical services). For the avoidance of doubt, subject to Section 6.2, a Vendor may
also be a Holding Company Member or a Media Owner Group Member hereunder.

1.88

"Viewability Standards" means, with respect to display Media Placements, [____] of the pixels
for such Media Placement is in view at any point in time and, with respect to video Media
Placements, [____] of the video is on screen or viewable and at least [____] of the video Media
Placement is played, with audio on after user initiation. With respect to mobile Media
Placements, Viewability Standards will be consistent with the MRC Viewable Ad Impression
Measurement Guidelines, but will be no less favorable than those used by Agency for any other
Advertiser of Agency for the same or similar time, space, goods or services. In no event shall
Viewability Standards be less than those generally recognized in the industry by the MRC.

1.89

“Whitelist” means a list of Advertiser's approved third party websites as described in Section 7.

1.90

"Year" means the twelve (12) month period commencing on and from the Effective Date and
each twelve (12) month period thereafter during the Term.

2.

Appointment & Scope of Work

2.1

During the Term, Agency will perform the Services to Advertiser in the Territory in accordance
with the Annual Scope of Work and any Project Scopes of Work (if applicable) which are agreed
to and executed between the Parties from time to time in writing.

2.2

Except as expressly permitted under a Scope of Work or by an Authorized Advertiser Approver in
writing, all Services will be performed by Agency employees and not by any other Person (e.g.,
not by a subcontractor, Holding Company Member, Vendor, etc.). Agency must obtain
permission, on a case-by-case basis from an Authorized Advertiser Approver before engaging
any subcontractor and shall disclose the name of any such proposed subcontractor and shall
identify in writing whether the proposed subcontractor is a Holding Company Member.

2.3

Agency shall remain responsible for the performance of all of its obligations under this
Agreement, and for the performance of all Agency Associates and third parties providing Services
hereunder. Any agreement between Agency and a permitted subcontractor must contain terms
and provisions consistent with those contained in this Agreement.

2.4

Agency will act in all Third Party Contracts with regard to the provision of Services set out in a
Scope of Work as an agent for a disclosed principal, unless an Authorized Advertiser Approver
agrees on a case by case basis to a Principal or Inventory Sale. Should an Authorized Advertiser
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Approver and Agency agree to a Principal or Inventory Sale from pre-identified third parties
(including Holding Company Members) in certain authorized instances, neither the transparency
of such transactions nor Agency’s duty to act in the best interest of Advertiser shall be limited.
2.5

The Parties may agree on new Projects from time to time by agreeing to new Project Scopes of
Work in writing which will automatically form part of this Agreement once signed by both the
Authorized Agency Approver and Authorized Advertiser Approver.

2.6

The Annual Scope of Work may incorporate one or more Schedules which will form part of this
Agreement for the duration of the Annual Scope of Work.

2.7

A Project Scope of Work may incorporate one or more Schedules which will form part of this
Agreement only for the duration of that Project.

2.8

Upon execution of this Agreement and no later than thirty (30) days after the end of each Year
during the Term, Agency will provide to Advertiser an executed Holding Company
Acknowledgement and Agreement in the form set forth in Schedule 2.

3.

Term

3.1

This Agreement will commence on the Effective Date and will continue until terminated in
accordance with Section 25.

3.2

Where the Parties agree on Projects in addition to the Annual Scope of Work, each such Project
will commence on the Project Commencement Date and continue until the Project Completion
Date, subject to earlier termination in accordance with Section 25.

4.

Advertiser’s Obligations

4.1

Advertiser will provide Agency with clear instructions as to its requirements for the Services to be
included in a Scope of Work. Advertiser will promptly inform Agency if Advertiser considers that
any Deliverables submitted to Advertiser by Agency are inadequate or non-compliant with this
Agreement or the applicable Scope of Work.

4.2

Advertiser will provide to Agency promptly and at no charge any Advertiser Materials necessary
to provide the Services. Advertiser will ensure that it has all rights and licenses in place to enable
use of all Advertiser Materials by Agency in accordance with this Agreement and the applicable
Scope of Work.

4.3

Advertiser will comply with the Advertiser Code of Conduct.

5.

Agency's Service Delivery

5.1

Agency will provide Advertiser with clear instructions as to Advertiser Materials that Agency
reasonably requires to perform the Services.

5.2

Agency will:
5.2.1
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5.2.2

use industry and proprietary tools and data for the provision of Services that are generally
accepted as suited to protect Advertiser’s best interests;

5.2.3

comply with all Applicable Laws in connection with its performance of Services
hereunder;

5.2.4

comply with all reasonable directions regarding the Services communicated to it from
time to time by Advertiser;

5.2.5

keep Advertiser Materials and Advertiser Data that are in its possession or control safe
and secure;

5.2.6

deliver all Deliverables by the dates set out in the applicable Scope of Work or any other
delivery date(s) agreed by the Parties in writing; and

5.2.7

comply with the Agency Code of Conduct.

5.3

If at any time Agency becomes aware that it may not be able to perform the Services or deliver
any Deliverables by any date set out in the applicable Scope of Work (or any other deadline
agreed by the Parties in writing), Agency will promptly notify Advertiser and give details of the
reasons for the delay. Unless the delay is caused by Force Majeure, in which case the provisions
of Section 27 will apply, Agency's failure to perform the Services would represent a material
breach of this Agreement entitling Advertiser to terminate this Agreement if the breach is not
remedied in accordance with Section 25.5.2.

5.4

Where Advertiser introduces a particular policy that, due to regulatory, legal or industry code or
best practices requirements, is relevant to the Services, Agency will comply in a timely manner
with that policy once provided to Agency in writing. Agency will comply with any other Advertiser
policies that are supplied to it in writing. In the event of a conflict between this Agreement and an
Advertiser policy, Agency will notify Advertiser in writing and the Parties will use their reasonable
efforts to resolve the conflict in question.

5.5

Agency will maintain a business continuity and disaster recovery plan in respect of the provision
of the Services and will provide a copy to Advertiser. Agency may revise the plan as necessary
during the Term, but must keep Advertiser informed of any material changes to the plan.

6.

Agency Services and Transparency

6.1

Revenue earned by Agency or Holding Company Members in connection with the Services
provided to Advertiser shall solely be the Fees, unless otherwise agreed in writing. Neither party
shall earn money through the use of funds from the other party. Should an Agency or a Holding
Company Member earn interest on Advertiser funds to be used for Third Party Costs, Agency
shall return the amount of the interest based on the average prime rate.

6.2

Agency will notify Advertiser in writing at each instance if a recommended Media Owner or
Vendor is also a Holding Company Member and obtain Advertiser’s written approval, on a caseby-case basis, before commissioning services from any such Holding Company Member.

6.3

Agency will not (and will ensure that Holding Company Members do not) enter into any
arrangements (whether directly or indirectly) which would or could lead to any Conflicts of Interest
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this includes any consulting, research or other services agreement between Agency or a Holding
Company Member and a Media Owner or Media Owner Group Member or Vendor, unless
Advertiser has authorized such arrangement and is satisfied that such arrangement does not
pose a Conflict of Interest. Agency and Holding Company Members shall disclose in writing any
and all actual or potential Conflicts of Interest.
6.4

For each recommended Media Plan, a senior-level Agency Associate shall certify that the plan is
free of undisclosed Conflicts of Interest.

6.5

Agency will not (and will ensure that Holding Company Members and Associates do not) enter
into any agreement or other arrangement (whether directly or indirectly) with a Media Owner
Group Member or Vendor, which restricts or prevents Agency from fully complying with the terms
of this Agreement, including in relation to the provision of Records.

6.6

Agency will purchase Media Placements in accordance with the Media Plans or other
authorizations provided by Advertiser.

6.7

Agency will use best efforts and skill in the selection and appointment of Media Owner Group
Members and Vendors to optimize Advertiser’s return on investment in the Media Placements
and to reach the optimal objectives and desired consumer demographic and psychographic
profiles of Advertiser with Media Placements.

6.8

Agency and Holding Company Members must disclose to Advertiser their policy regarding gifts to
employees from Media Owner Group Members or Vendors, including but not limited to cash,
rebates or gifts and shall describe in writing how Agency and Holding Company Members enforce
and ensure compliance with such policy. Agency and Holding Company Members will provide
Advertiser with updates to the policy (if an) on an on-going basis.

6.9

Upon Advertiser request, Agency will obtain quotes from multiple Media Owners and Vendors for
the provision of time, space, goods or services and discuss such quotes with Advertiser before
placing an order from such parties.

6.10

Unless expressly agreed in writing otherwise, Agency will at all times act as a fiduciary and in the
best interest of Advertiser.

6.11

Agency will at all times act in the best interests of Advertiser when negotiating and entering into
Third Party Contracts. Agency will use best efforts to ensure that Third Party Contracts provide
for terms that are consistent with, or more favorable than, the terms of this Agreement.

6.12

Advertiser’s spending for Media Placements may not contribute to Rebates and Incentives from
Media Owner Group Members or Vendors without authorization from an Authorized Advertiser
Approver and Advertiser receiving the Advertiser Rebates and Incentives.

6.13

Agency will, to the extent applicable, require compliance by Media Owner Group Members with
the Internet Advertising Bureau (IAB) Standard Terms and Conditions for Internet Advertising
v.3.0 (or such other terms and conditions provided by Advertiser), all Applicable Laws (including
with respect to cookies, self-regulatory guidelines, industry standards and best practices, such as
MRC 3MS Standards), Advertiser’s standard privacy policy and Advertiser's promotional
guidelines provided to Agency in writing, in each case as they may be amended from time to
time.
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6.14

Agency will use best efforts to ensure that all purchases made hereunder by Agency or an
Agency Affiliate are made under the principle of sequential liability where Agency will be held
liable for payments to Media Owners and other Vendors only to the extent Agency has been paid
by Advertiser for such purchases. For amounts owing but not paid to Agency, Advertiser will be
held solely liable. Whenever a Media Owner or Vendor refuses to agree to sequential liability,
Agency will inform Advertiser in writing.

6.15

Agency will use available industry systems, technology and proprietary tools which provide proof
of appearance of Media Placements and ensure placement compliance with the insertion order,
industry best practices, and Advertiser guidelines.

6.16

Agency will notify Advertiser in writing promptly if it becomes aware that any Media Owner Group
Member or Vendor is, or is likely to, prevent from being published or aired or become unable, for
any reason, to publish or air any Media Placement which has been purchased by or on behalf of
Agency for Advertiser.

6.17

Agency and Advertiser will mutually agree to the maximum Principal or Inventory Mark-Up
amount for any agreed upon Principal or Inventory Sale. Agency will provide Advertiser with
proof and certification that any Media Placements through a Principal or Inventory Sale were
legitimately sourced and the favorable terms received on the underlying Media in a Principal or
Inventory Sale by Agency or the applicable third party (which may be a Holding Company
Member), directly or indirectly, were not in whole or in part on account of Advertiser’s spending
with the applicable Media Owner Group or other Vendor.

6.18

Without the written consent of an Authorized Advertiser Approver, Agency will at no time agree to
Dual Rate Cards.

6.19

Agency will provide ongoing training to Agency Associates who work on Advertiser’s behalf on
Agency's obligations as an agent and/or principal for Advertiser and Agency's ethical, contractual
and confidentiality obligations hereunder.

7.

Content Verification, Brand Safety and Standards

7.1

At Advertiser's request, Agency will provide Advertiser with a list of URLs (including web pages)
and other Media that Agency considers safe and protective of Advertiser’s brand so that
Advertiser can create its own Advertiser Whitelist to be used as a guide for Media Placements.

7.2

Unless otherwise agreed to in writing by Advertiser, Agency will use its best efforts to ensure that
Media Placements will appear solely on websites on the Advertiser Whitelist. Advertiser will have
the right to amend the Advertiser Whitelist on [Insert Number] Business Days' notice to Agency.

7.3

Agency will not, without the prior written consent of Advertiser, place Media Placements on
websites that it should reasonably be aware are, contain or link to the following content
("Blacklist Content"):
7.3.1

obscene, indecent or pornographic content (including child pornography);

7.3.2

content that is hateful, threatening, harassing or abusive;

7.3.3

violent content;
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7.3.4

content liable to incite racial hatred or other forms of unlawful discrimination;

7.3.5

content liable to incite acts of terrorism;

7.3.6

content containing excessive profanity;

7.3.7

content relating to illegal drugs or drug paraphernalia;

7.3.8

content relating to the sale of firearms, ammunition or other weapons;

7.3.9

content that is defamatory or trade libelous;

7.3.10 content relating to the sale or promotion of counterfeit goods;
7.3.11 content that infringes any third party's Intellectual Property Rights, other proprietary rights
or rights of publicity or privacy;
7.3.12 content that contains viruses, Trojan horses, worms, time bombs, cancel bots or other
computer programming routines that are intended to damage, surreptitiously intercept,
detrimentally interfere with or expropriate any system, data or personal data;
7.3.13 content that is otherwise harmful, unlawful or illegal;
7.3.14 URLs (or web pages) that are fraudulent and/or are used for sourcing Non-Human and
Fraudulent Traffic;
7.3.15 [alcohol-related content;]
7.3.16 [gambling-related content;]
7.3.17 [tobacco-related content;]
7.3.18 [content relating to prescription drugs;]
7.3.19 [blogs or unmoderated forums;]
7.3.20 [content that is harmful to minors in any way or otherwise unsuitable for them to view;]
7.3.21 [add additional as per Advertiser policies.]
and will use appropriate software tools to verify that the websites on the Advertiser Whitelist do
not contain any Blacklist Content.
7.4

In the event that Agency discovers or is notified that a Media Placement has appeared on a
website that contains or links to Blacklist Content, Agency will immediately notify Advertiser and
use Agency's best efforts to remove the Media Placement immediately upon discovery or
notification. Notwithstanding the foregoing, Agency will not be in breach of this Section or any
other Section in this Agreement if Media Placements are made on Advertiser Whitelist websites
featuring Editorial Content about Blacklist Content. Further, Advertiser understands that certain
publishers may not pre-screen user-generated content; in the event Advertiser instructs Agency
to make Media Placements on such websites, Agency will use commercially reasonable efforts to
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ensure that Advertiser's Media Placements are promptly removed from such sites containing
unacceptable user-generated content in accordance with Advertiser’s instructions.
7.5

Agency will avoid any websites known to divert traffic to piracy sites. In this regard, Agency will
comply with the recommendations and requirements promulgated by the Trustworthy
Accountability Group and such other policies and procedures as may be provided by Advertiser
from time to time.

7.6

Agency will undertake by all legally enforceable means, to ensure that all third parties to which
Media Placements are delivered, displayed or made available have adopted and implemented
commercially reasonable Non-Human and Fraudulent Traffic Prevention tactics. Without limiting
the foregoing, Agency will use commercially reasonable efforts to implement Non-Human and
Fraudulent Traffic Prevention, including without limitation, ensuring Media Owners and Vendors
are maintaining best practices for Non-Human and Fraudulent Traffic Prevention.

7.7

Agency agrees that Advertiser will have no obligation hereunder, for compensation, liability or
otherwise in respect of Non-Human and Fraudulent Traffic and will not be billed or required to pay
for Non-Human and Fraudulent Traffic. To the extent any payment attributable to Non-Human
and Fraudulent Traffic is discovered to have been paid by Advertiser, Agency will, within five (5)
days, cause the applicable Media Owner or Vendor to reimburse and refund such payment to
Advertiser, together with reasonably adequate documentation to substantiate the accuracy of any
such reimbursement or refund.

7.8

Agency will adopt and implement all commercially reasonable technology and methodologies to
track and report to Advertiser all Media Placements and the flow of monies between the amount
paid by Advertiser for such Media Placements and the monies that are ultimately paid to the
Media Owners.

7.9

Agency will adopt and implement technology and methodologies to track and report to Advertiser
accurate Media Placements using, where applicable, Accredited Vendors. Media Placement
reporting details should be set forth in the applicable Scope of Work.

7.10

Agency will undertake all reasonable efforts to maximize Advertiser’s investment in Media
Placements by evaluating and limiting the dilution of its investment along the supply line chain by
agreement.

7.11

With respect to all emails or electronic newsletters sent by Agency on behalf of an Advertiser or
by a Media Owner pursuant to a Media Placement which mentions Advertiser in any manner,
unless otherwise agreed in writing, Agency agrees that it will be solely responsible for ensuring
that the content of such emails complies in all respects with the CAN-SPAM Act.

7.12

Notwithstanding any other provision or agreement to the contrary, it is expressly agreed and
acknowledged that Advertiser will not be obligated to pay for Media Placements which do not
meet the Viewability Standards (where applicable). Viewability Standards will be measured using
the viewable impression data generated by an Accredited Vendor for all tracking, reporting and
invoicing purposes for applicable Media Placements, and Agency hereby agrees to accept
Advertiser’s Accredited Vendor as the basis for measurement and payment for all applicable
Media Placements.
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7.13

Agency will follow any instructions provided by Advertiser in connection with Native Advertising.
Such instructions may include ensuring that any such Native Advertising is clearly, conspicuously,
and proximately labelled or identified to consumers as sponsored material or advertising copy in
accordance with all Applicable Laws.

7.14

Agency will disclose in writing all technology employed (for example ad servers) for distribution or
storage of Advertiser’s Media Placements and related Advertiser Data, together with Agency’s
commercial rationale and net costs for using such technology. Advertiser has the right to audit
and evaluate technology Vendors against Advertiser’s requirements to determine effectiveness
and objectivity. Advertiser may, in its sole discretion, direct Agency to use specific technology
Vendors for the Services provided to Advertiser.

8.

Rebates and Incentives

8.1

It is the mutual intent of the parties that all transactions entered into on Advertiser’s behalf by
Agency and Holding Company Members, the flow of Advertiser’s funds entrusted to Agency, and
any Rebates and Incentives received by Agency and Holding Company Members from third
parties, including Media Owner Group Members and Vendors, directly or indirectly, will be
transparent and fully disclosed to Advertiser.

8.2

Agency and Holding Company Members will at no time receive (without disclosure to Advertiser)
or retain, either inside the United States or outside the United States, any Rebates and Incentives
or other benefits of any value from third parties, including Media Owner Group Members or
Vendors, as a direct or indirect result of Advertiser's spending under this Agreement.

8.3

Except to the extent prohibited by any mandatory laws in the Territory prohibiting the passing on
of Rebates and Incentives to Advertiser, Agency must provide Advertiser on a quarterly basis
(during the Term and for twelve (12) months thereafter) with a full and accurate report of:
8.3.1

each and every rate card and terms of payment offered to Agency or Holding Company
Members in the ordinary course of business between the Agency or Holding Company
Members (before any Rebates and Incentives have been applied) and a Media Owner
Group Member for any Media Placements made by Agency or Holding Company
Members on behalf of Advertiser;

8.3.2

the gross amounts of Rebates and Incentives Agency or any Holding Company Member,
directly or indirectly, receives or is entitled to receive in sufficient detail to permit an
accurate assessment by Advertiser of the Advertiser Rebates and Incentives due to
Advertiser;

8.3.3

any actions by Advertiser, Agency or Holding Company Members that are required in
order for the Rebates and Incentives to accrue; and

8.3.4

any early payment discounts received by or eligible to be received by Agency or Holding
Company Members from a Media Owner Group Member or Vendor. Advertiser is entitled
to receive any early payment discounts received by Agency or Holding Company
Member on account of Advertiser’s Media Placements, unless Advertiser expressly
chooses not to receive such discounts or Agency notifies Advertiser with reasonable
advanced notice of the deadline to qualify for such early payment discounts and
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Advertiser fails to pay Agency for such Media Placement within the qualification period to
receive such discounts.
8.4

Agency must provide to Advertiser in writing the amount of all of the Rebates and Incentives
received by Agency or Holding Company Member from third parties, including Media Owner
Group Members and Vendors, in respect of Advertiser, whether such Rebates and Incentives are
reflected in the amount invoiced by the Media Owner or subsequently provided (even after the
expiration of the Term) directly or indirectly to any Holding Company Member. Such information
will indicate, in the event Agency or a Holding Company Member aggregates Advertiser’s
spending with other Agency or Holding Company Member Advertisers, the portion of such
Rebates and Incentives allocated to Advertiser and the basis upon which such allocation is made
to ensure that any such allocation is compliant with the formula provided in Section 1.8.

8.5

It is of the essence to this Agreement that Advertiser receives the Advertiser Rebates and
Incentives in the same form as they are received by Agency (or Holding Company Member) but
Advertiser will inform Agency as to how it wishes the Rebates and Incentives to be passed back
(such as by way of credit note issued against old invoices, credit note against future Media
Placements, or invoiced for payment by Agency). Where Rebates and Incentives are to be paid
back to Advertiser, Agency will pay such sums to Advertiser within thirty (30) days of receipt of
the same by Agency or Holding Company Member. Where Rebates or Incentives are free,
discounted, or bartered inventory, Agency or Holding Company Member shall provide written
details to Advertiser of such inventory and timing for when such inventory must be used.

8.6

Agency will take all reasonable steps to pursue third parties, including Media Owner Group
Members and Vendors, for any Advertiser Rebates and Incentives.

8.7

Agency will keep Advertiser fully informed of any relevant discounted Media space available to
Advertiser on account of Agency’s dealings with Media Owner Group Members together with any
dates by which such discounted media space must be used by Advertiser in order to take
advantage of the discount (and for the avoidance of doubt such discounted media space will be
included in the definition of Rebates and Incentives for the purpose of this Agreement whether
directly or indirectly related to Advertiser’s Media Placements).

9.

Unbilled Media

9.1

Agency will calculate and report to Advertiser any Unbilled Media arising on an annual basis (by
no later than thirty (30) days after the end of each Year related to Unbilled Media arising in the
previous Year). Agency will pay back such Unbilled Media to Advertiser by no later than sixty
(60) days from the end of each Year.

9.2

Where Agency passes back monies for Unbilled Media to Advertiser and Agency subsequently
receives (within a period of twelve (12) months from the date the monies for Unbilled Media was
passed back to Advertiser) a valid Media Placement invoice from the Media Owner relating to the
value of the Media Placement which has been passed back to Advertiser as Unbilled Media,
Advertiser shall, upon receipt of Media Owner’s invoice from Agency, repay the same to Agency
on the payment terms set out in this Agreement.
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10.

Relationship; Exclusivity

10.1

Advertiser’s relationship with Agency is non-exclusive and Advertiser will therefore be entitled to
appoint any other agency to perform services and deliver deliverables which are the same or
similar to the Services.

10.2

Prior to providing any Services to Advertiser, Agency will inform Advertiser in writing of the
existence of any contracts or business relationships that Agency and/or Holding Company
Members have with companies manufacturing, distributing or selling Competing or Antithetical
Products or Services. For the Term of this Agreement, Agency will not accept new assignments
from any Person that markets or sells Competing or Antithetical Products or Services.

10.3

Restricted Staff (while employed by Agency) will not, during the Term and for twelve (12) months
after each such individual ceases providing services to Advertiser, without the prior written
consent of Advertiser, provide services to any Person other than Advertiser that markets or sells
Competing or Antithetical Products or Services. Agency will ensure that there is no overlap of
teams or Associates with any existing Agency Advertiser that markets or sells Competing or
Antithetical Products or Services and will take reasonable steps to ensure the confidentiality of
Advertiser's information including, restricting access to systems and erecting a “virtual wall” so
that none of the Restricted Staff working on Advertiser’s business shares any information with
people working on Competing or Antithetical Products or Services.

11.

Associates

11.1

Agency will allocate suitable Associates with appropriate levels of experience and seniority to
provide the Services. The composition of Agency’s team assigned to Advertiser and the
allocation of their work time will comply with the specifications set forth in the relevant Scopes of
Work. Notwithstanding the foregoing, Advertiser acknowledges and agrees that it may be
necessary for Agency to replace Associates providing the Services with alternative Associates
with similar levels of seniority and experience.

11.2

Agency will appoint Key Individuals to be actively involved in the provision of the Services.
Advertiser will approve all such Key Individuals. Should any Key Individual leave the Agency or
cease to be involved in the provision of Services for any reason (including, by way of example,
because the Key Individual is promoted to a different role within the Agency), Agency will consult
with Advertiser and, subject to Advertiser’s prior written approval, appoint a suitable replacement.
Any such change in the Key Individuals will occur with full and timely transfer of know-how at
Agency’s sole expense.

11.3

Should Agency fail to provide at least the staffing mutually agreed upon by Advertiser and Agency
during the term of the applicable Scope of Work, Advertiser will have the right, in addition to any
other right set forth herein, to prospectively renegotiate Agency Fees in light of any staffing
deficiency.

12.

Scope of Work Amendments and Project Cancellations

12.1

Subject to Sections 12.2 and 25.3, Advertiser may request Agency to cancel, suspend or amend
any Project or part thereof, including any plans, schedules or work in progress in respect of any
Project. Agency will take all reasonable steps to comply with any such request provided that
Agency is able to do so within its contractual obligations to Vendors. For the avoidance of doubt,
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any cancellation or termination of the Annual Scope of Work will be subject to Advertiser giving
notice to Agency, in accordance with Section 25.1.
12.2

In the event of any such cancellation, suspension or amendment, Advertiser will reimburse
Agency for all Fees up to the date of cancellation, suspension or amendment, together with any
Third Party Costs or other Expenses incurred by Agency or to which Agency is committed as well
as any charges or other costs imposed on Agency by third parties (including Media Owners)
arising from the cancellation, suspension or amendment provided that Agency will use
reasonable efforts to mitigate any such Third Party Costs or Expenses wherever possible.

13.

Approvals and Authority

13.1

This Agreement takes precedence over any other agreements relating to the same subject matter
entered into by the Parties and cannot be superseded without authorization by the signatories to
this Agreement or such other person(s) authorized in writing by Advertiser President, Chief
Financial Officer, Chief Marketing Officer or General Counsel.

13.2

For the purposes of this Agreement, any reference to "approval" to be given by Advertiser will
mean Advertiser giving approval by one of the following methods:
13.2.1 Advertiser issuing a written confirmation of such approval by way of purchase order or
otherwise bearing the signature of an Authorized Advertiser Approver;
13.2.2 e-mail from the individual business e-mail address of an Authorized Advertiser Approver;
or
13.2.3 the signature of an Authorized Advertiser Approver on Agency’s documentation.

13.3

For the purposes of this Agreement, any reference to “approval” to be given by Agency will mean
Agency giving approval by one of the following methods:
13.3.1 e-mail from the individual business e-mail address of an Authorized Agency Approver; or
13.3.2 the signature of an Authorized Agency Approver on Advertiser’s documentation.

13.4

If a Party is requested to give approval under this Agreement or in connection with it (or
disapproval where Advertiser has such right), such approval (or disapproval) will not be
unreasonably withheld or delayed.

13.5

Without limiting Advertiser’s rights of approval provided elsewhere in this Agreement, Agency will
seek Advertiser’s prior approval of:
13.5.1 any estimates or quotations for any Third Party Costs to be paid by Advertiser;
13.5.2 any Media Plans; and
13.5.3 any Media Placements.
Advertiser’s approval of such estimates will be Agency’s authority to enter into contracts with
relevant third parties, subject to the terms and conditions of this Agreement.
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14.

Relationship Management and Contact Reports

14.1

During the Term, Agency will keep Advertiser fully informed as to the progress and status of all
Services. Agency will prepare and submit written reports at such intervals and in such format as
is agreed by the parties and will promptly inform Advertiser of any actual or anticipated problems
relating to delivery of the Services.

14.2

During the Term, the Parties will arrange and attend meetings to review the status and progress
of the Services and the Project(s), and to seek to resolve any issues that have arisen. Such
meetings will be held at such locations and at such intervals as will be agreed by the Parties.

15.

Reporting

15.1

Agency will provide to Advertiser reporting and Advertiser Data, in addition to any other reports
specified in a Scope of Work or elsewhere in this Agreement. Such reporting and data will be
supplied in relation to all of the Services which have been provided, at a frequency and in a form
and format acceptable to Advertiser. The reporting and data that will be supplied by Agency
include, but are not limited to, the following: [Insert Details].

15.2

Advertiser will be provided with online access to relevant parts of Agency’s systems where
Advertiser will be able to review (and download/export if it so desires) the following information
regarding the Services: [Insert Details– e.g., third party technologies, including technologies used
in programmatic or real time buying, which enable the purchase of programmatically traded
media and data, including but not limited to agency trading desks and demand-side platforms].
Agency will provide appropriate training to Advertiser’s staff and a reasonable level of ongoing
technical support. All information provided will be classed as Confidential Information of
Advertiser.

15.3

No later than [thirty (30) days] after the end of each Year, the Holding Company Chief Financial
Officer shall provide to Advertiser’s Chief Financial Officer an Annual Financial Compliance
Certification.

16.

Fees, Expenses and Invoicing

16.1

The Fees, Expenses and Third Party Costs will be invoiced by Agency in accordance with the
payment terms set out in the applicable Scope of Work and will be payable (subject to Section
17.5) within [Insert Number] days of the date of the relevant invoice, or such other reasonable
period as the Parties may agree in the applicable Scope of Work.

16.2

Where a Project is agreed in addition to the Annual Scope of Work, notwithstanding any other
provision of this Agreement, Advertiser will not be obliged to pay Fees relating to that Project and
Agency will not be obliged to supply any Services for a Project until each Party has signed the
applicable Project Scope of Work.

16.3

The Parties will commence negotiations in good faith on or before [Insert Date] and then on or
before [Insert Date] in each subsequent Year of the Term to agree to a new Annual Scope of
Work for the next Year of the Term of this Agreement. If the Parties fail to reach agreement
before the start of that Year, Advertiser will have the option of rolling forward the Scope of Work
for the previous Year without any increase whatsoever in the applicable Fees.
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16.4

All sums stated in this Agreement or in any Scope of Work, quotation or estimate exclude VAT
and any other applicable sales tax (unless otherwise stated) which will also be payable by
Advertiser at the rate prevailing from time to time. Advertiser will not be responsible for the
payment of any income, franchise, gross receipts or personal property tax paid by Agency as a
result of the Services or this Agreement. Agency will be responsible for any penalties or interest
attributable to its failure to remit to a governmental authority any taxes owing on its professional
service Fees unless Agency had properly invoiced Advertiser for such taxes and Advertiser did
not timely pay the invoiced amount of such taxes to Agency as required by this Agreement.
Agency will cooperate with Advertiser to lawfully minimize or obtain refunds of any taxes available
to Advertiser. Agency will notify Advertiser if it is aware Advertiser could obtain refunds of taxes
paid.

16.5

Unless otherwise agreed in writing, the Fees are inclusive of any costs payable in respect of the
Services in relation to Agency tools and systems. The Fees do not cover the performance of
services which are outside of a Scope of Work nor do they cover the performance of services
outside the Territory. If any such services are required the terms relating to their provision
together with the applicable fees will be agreed in writing by the Parties.

16.6

In the event that Advertiser fails to make any undisputed payment in full when due to Agency
under this Agreement, then without prejudice to its other rights and remedies under or in
connection with this Agreement or otherwise in law, Agency will be entitled to charge Advertiser
interest on such overdue sum at the lesser rate of [Insert Percentage Number] % or the maximum
amount allowable by law calculated from the due date up to the date of payment, provided that:
16.6.1 Agency has notified Advertiser in writing that its undisputed payment is overdue and such
payment is not made within five (5) Business Days of receipt of the written notification;
and
16.6.2 Agency will not be entitled to set off any claim for interest against any other payments
payable by Agency to Advertiser.

16.7

Advertiser reserves the right to withhold payment of any invoice or part of an invoice where
Advertiser has a bona fide reason to challenge the validity or accuracy of such invoice. On receipt
of any such invoice Advertiser will:
16.7.1 within ten (10) Business Days of discovery of the inaccuracy or disputed amounts, notify
Agency in writing of the reason for such withholding;
16.7.2 pay the undisputed part of such invoice in accordance with Section 16.1; and
16.7.3 work promptly and in good faith with Agency to resolve any such dispute over the
relevant invoice.

16.8

Where a late fee or other surcharge is invoiced by a Media Owner or Vendor against Agency due
to a late payment and such late payment results from late payment by Advertiser with respect to
the time, space, goods or services specified in the Media Owner or Vendor’s invoice, Advertiser
will reimburse to Agency within [Insert Number of Days] of a receipt of an invoice from Agency for
the amount of such surcharge together with appropriate documentary evidence of such charge,
together with any accrued interest charged by the Media Owner or Vendor in respect of the
overdue amount.
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16.9

Agency will be liable for any late advertising materials charge made by a Media Owner against
Agency due to advertising materials being delivered late unless due to Advertiser's own negligent
or willful act or omission, in which case Advertiser will reimburse Agency within [Insert Number of
Days] of a receipt of an invoice from Agency for the amount of such late advertising materials
charge together with appropriate documentary evidence of such charge.

17.

Third Party Costs

17.1

All Third Party Costs will be approved by Advertiser in advance in writing, including the cost of
Media Placements.

17.2

Unless otherwise approved by Advertiser, or set out in a Scope of Work, all Third Party Costs will
be charged to Advertiser at net cost paid by Agency or its Affiliates without any mark up and with
full credit to Advertiser for all Rebates and Incentives obtained by Agency or any Holding
Company Member.

17.3

Agency will advise Advertiser promptly of any changes in estimated Third Party Costs. Subject to
Section 17.4, if the sum paid or owing by Agency in respect of Third Party Costs in a particular
instance is greater than the relevant sum approved by Advertiser, the amount of the difference
will be disclosed and, unless agreed to in writing by an Authorized Advertiser Approver, such
additional costs will be borne by Agency.

17.4

The actual cost to Agency of Third Party Costs in respect of materials or services purchased
overseas for the Deliverables may be more or less than the cost anticipated at the date when
Agency ordered the relevant materials or services (or obtained Advertiser’s approval for such
Third Party Costs) as a result of fluctuations in the rate of currency exchange. If so, Agency will
charge Advertiser at the rate of currency exchange in operation on the date Agency pays for the
relevant Third Party Costs, which will be deemed to be the closing mid-point rate in the United
States for that day as subsequently quoted in the next published edition of The Wall Street
Journal or such other quotation source as the Parties may agree upon.

17.5

Agency will disclose to Advertiser all payment terms for Third Party Costs as negotiated and
committed to with the relevant third party and will supply Advertiser with evidence of such
payment terms on request and with copies of Third Party Contracts relating to the Services.
Agency will notify Advertiser in writing as soon as reasonably practicable in the event a Media
Owner or Vendor requires payment in advance or sooner than the payment terms set out in
Section 16.1.

18.

Audit and Access to Records

18.1

Advertiser will be entitled to choose any Auditor(s) (including an external third party Auditor or
industry specialist and/or an internal Advertiser team) to: (i) audit the performance of the Services
and Agency’s compliance with this Agreement (including any prior agreements between Agency
and Advertiser); and (ii) audit and benchmark Media Placements, in Advertiser’s absolute
discretion. Advertiser will be entitled to determine the scope of any and all audits.

18.2

During the Term and for six (6) years after its termination, Agency will maintain clear, accurate,
complete and up-to-date Records in respect of the performance of its and Holding Company
Members' obligations under this Agreement, and such Records will be kept in accordance with
GAAP consistently applied and in such manner as may be readily audited. Agency will procure
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compliance by Holding Company Members with its obligation to maintain Records as set out in
this Agreement.
18.3

Agency will obtain at its own cost all necessary rights in Records with respect to all services or
products which Agency or Holding Company Members obtain from third parties to enable Agency
to supply to Advertiser and its Auditor all such data as the Auditor reasonably requires to fully
perform an audit hereunder, including with respect to the principle of full transparency in the flow
of Advertiser’s payments to Agency and any Rebates and Incentives received by Agency or
Holding Company Members and access to agreements between Agency or Holding Company
Members and Media Owner Group Members or Vendors to confirm whether such agreements
relate at all to time, space, goods or services provided to Advertiser.

18.4

Except to the extent that any Records relate exclusively to Agency's Confidential Information or
Agency’s other Agency advertisers and do not in any manner, directly or indirectly, relate at all to
Advertiser all rights in the Records (including Intellectual Property Rights and any data and
information created, obtained, compiled or verified by Agency, including prices paid for Media
Placements by Agency or Holding Company Members, directly or indirectly, on behalf of
Advertiser) will belong to Advertiser, will constitute Confidential Information of Advertiser and will
be deemed to be assigned to Advertiser under Section 24.1 for the purpose of this Agreement;

18.5

Agency and Holding Company Members will allow the Auditor access to all Records, including all
documents and information to verify Principal or Inventory Mark-Ups and contracts and invoices
for Advertiser’s Media Placements (provided that Agency or Holding Company Members may
redact from Third Party Contracts the individual names of other advertisers). Any such access
will be at any time during normal business hours for the purposes of auditing or otherwise
inspecting the Records. Agency and Holding Company Members will provide all Records and
data in a format reasonably requested by the Auditor(s).

18.6

Should any audit or inspection of the Records by Advertiser reveal that Advertiser has been
overcharged, Agency will reimburse to Advertiser:
18.6.1 the amount of the overcharge, plus interest at the greater amount of the rate of [Insert
Percentage Number] % or the maximum amount allowable by law calculated from the
due date up to the date of payment, within seven (7) days; and
18.6.2 the third party costs charged by the Auditor, investigator, or legal counsel in respect of
the audit, if such overcharge relates to the Fees and is more than [Insert Percentage
Number] % of the Fees for the Year audited or if such overcharge relates to Media
Placement costs and is more than [Insert Percentage Number]% of the Media Placement
spending for the Year audited.

18.7

Agency and Holding Company Members will afford the Auditor all reasonable assistance in the
performance of the audit. Advertiser and the Auditor will ensure that any information obtained in
the course of the audit relating specifically to Agency's and Holding Company Members' business
(excluding the Records) is kept in the strictest confidence. Advertiser will not employ an Auditor
on a contingency basis. The report and results of any audit shall be considered Advertiser
Confidential Information and Agency and Holding Company Members shall protect such
information in accordance with Section 19 and the terms of this Agreement and shall not at any
time use such information for benchmarking purposes or for negotiations with Media Owner
Group Members or Vendors.
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19.

Confidentiality

19.1

Each Party acknowledges that, whether by virtue of and in the course of this Agreement or
otherwise, it may receive or otherwise become aware of Confidential Information belonging to
the other Party.

19.2

Confidential Information will include any document marked "Confidential", or any information
which the receiving party has been informed is confidential or which it ought reasonably to expect
the disclosing party would regard as confidential.

19.3

Confidential Information will exclude information which:
19.3.1 at the time of receipt by the receiving party is in the public domain;
19.3.2 subsequently comes into the public domain through no fault of the receiving party or its
Associates;
19.3.3 is lawfully received by the receiving party from a third party on an unrestricted basis;
and/or
19.3.4 can be demonstrated to have already been known to the receiving party before receipt
hereunder.

19.4

Each Party undertakes to maintain the confidentiality of the other Party’s Confidential Information
at all times and to use no less adequate measures than it uses in respect of its own confidential
information to keep the other Party’s Confidential Information reasonably secure. Without limiting
the generality of the foregoing, each Party will institute, implement and maintain at all times
during the Term appropriate information security measures designed to: (i) help ensure the
security and confidentiality of the other Party’s Confidential Information, (ii) reduce the risk of
reproduction, misuse, or modification of the other Party’s Confidential Information (including, but
not limited to, consumer data and cookies), (iii) identify potential threats or hazards to the security
or integrity of the other Party’s Confidential Information and help protect against any anticipated
threats or hazards, and (iv) help protect against unauthorized access to or use of the other
Party’s Confidential Information.

19.5

Neither Party will at any time, whether during the Term or at any time thereafter, without the prior
written approval of the other Party, use, disclose, exploit, copy or modify any of the other Party’s
Confidential Information (including, media audit reports), or authorize or permit any third party to
do the same, other than for the sole purpose of the exercise of its rights and/or the performance
of its obligations in connection with this Agreement.

19.6

Agency undertakes to disclose Advertiser’s Confidential Information only to those of its
Associates to whom, and to the extent to which, such disclosure is necessary for the purposes
contemplated under this Agreement.

19.7

Neither Party will be in breach of this Section 19 if it discloses the other Party’s Confidential
Information in circumstances where such disclosure is required by law, regulation or order of a
competent authority, provided that the owner of the Confidential Information is given reasonable
advance notice of the intended disclosure and a reasonable opportunity to challenge the same.
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19.8

Agency will not be held criminally or civilly liable under any Federal or State trade secret law for
the disclosure of the other Advertiser’s Confidential Information related to Advertiser’s trade
secrets that is made in confidence to a Federal, State or local government official or to an
attorney solely for the purpose of reporting or investigating a suspected violation of the law. Nor
shall Agency be held criminally or civilly liable under any Federal or State trade secret law for the
disclosure of Advertiser Confidential Information related to Advertiser’s trade secrets made in a
complaint or other document filed in a lawsuit or similar proceeding, if such filing is made under
seal. If Agency files a lawsuit for retaliation by the Advertiser for reporting a suspected violation
of the law, Agency may disclose Confidential Information related to Advertiser’s trade secrets to
Agency’s attorney, and use that information in the court proceeding; provided, however, Agency
files any document containing the Advertiser Confidential Information related to Advertiser’s trade
secrets under seal and does not otherwise disclose the Advertiser Confidential Information
related to Advertiser’s trade secrets, except pursuant to a court order.

19.9

Each Party acknowledges that money damages may not be sufficient remedy for any prohibited
or unauthorized disclosure or use of Confidential Information of the other Party and that the other
Party will be entitled, in addition to any other remedies available at law or otherwise, to an order
of specific performance or other equitable relief against the breaching Party, without needing to
post bond or other surety.

20.

Agency Representations and Warranties
Agency represents and warrants that:

20.1

it has full power and authority to enter into this Agreement and that by doing so it will not be in
breach of any obligation to a third party;

20.2

any Associate, Media Owner, Media Owner Member, Holding Company Member or Vendor that
Agency uses to perform the Services is and will be competent and suitable, whether as to
qualifications, experience or otherwise, to provide the Services; and

20.3

it will comply with all Applicable Laws in connection with its performance under this Agreement.

21.

Advertiser Representations and Warranties
Advertiser represents and warrants that:

21.1

it has full power and authority to enter into this Agreement and that by doing so it will not be in
breach of any obligation to a third party;

21.2

to the best of its knowledge, Advertiser Materials will not, when used in accordance with this
Agreement and any written instructions given by Advertiser, infringe third party copyright; and

21.3

to the best of its knowledge and belief, Advertiser Materials will comply with all Applicable Laws.

22.

Indemnification; Limitation of Liability

22.1

Agency will defend Advertiser Indemnitees from and against any and all Claims which any of
them may suffer, incur, or which may be asserted against any of them, in whole or in part, to the
extent by reason of, or to the extent in connection with, the following:
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22.1.1 the Services provided by Agency, including its Associates and any of their respective
suppliers or personnel (except to the extent such Claims are brought as a result of any
inaccuracy, incompleteness or impropriety of information provided to Agency by
Advertiser);
22.1.2 any breach of Agency’s representations, warranties, covenants and obligations set forth
in this Agreement;
22.1.3 acts by Agency or its Associates of negligence or willful misconduct;
22.1.4 any death, injury to person or damage to property in connection with the Services caused
by the acts or omissions of Agency or its Associates;
22.1.5 Any breach by Agency Associates of Section 31 (Data Protection);
22.1.6 any alleged or actual violation by Agency of any Applicable Laws; or
22.1.7 agreements between Agency and the third party bring the Claim that are made in
furtherance of Agency’s Services under this Agreement (22.1.1-22.1.7, collectively,
“Advertiser Claims”).
Agency will further indemnify and hold harmless Advertiser Indemnitees from any and all Losses
incurred by Advertiser Indemnitees in connection with such Advertiser Claims.
22.2

Advertiser will defend Agency Indemnitees from and against any and all Claims which any of
them may suffer or incur, or which may be asserted against any of them in whole or in part, to the
extent by reason of, or to the extent in connection with, the following:
22.2.1 Advertiser Materials, including the inaccuracy, incompleteness or impropriety of
information provided by Advertiser to Agency;
22.2.2 any breach of Advertiser’s representations, warranties and covenants set forth in this
Agreement;
22.2.3 acts by Advertiser of gross negligence or willful misconduct;
22.2.4 death, injury to person or damage to tangible property arising from use of Advertiser’s
products; or
22.2.5 payments for authorized Third Party Costs that Advertiser fails to pay in accordance with
this Agreement (22.2.1-22.2.5, collectively, “Agency Claims”).
Advertiser will further indemnify and hold harmless Agency Indemnitees from any and all Losses
incurred by Agency Indemnitees in connection with such Agency Claims.

22.3

Indemnification obligations are subject to the Indemnified Party complying with the following
process in the event that a Claim arises:
22.3.1 the Indemnified Party must promptly notify the Indemnifying Party in writing of the Claim
for which it is seeking indemnification;
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22.3.2 the Indemnified Party must not make any admission of liability, settlement or compromise
without the prior written consent of the Indemnifying Party;
22.3.3 the Indemnified Party must give the Indemnifying Party express authority to conduct all
negotiations and litigation and to defend and/or settle all litigation arising from such
Claim, provided that the Indemnifying Party regularly consults the Indemnified Party on
the conduct and defense of the claim and does not settle or compromise such Claim
without the prior written consent of the Indemnified Party, which will not be unreasonably
withheld;
22.3.4 the Indemnified Party must provide the Indemnifying Party with all available information
and assistance in relation to such Claim as the Indemnifying Party may reasonably
require at the Indemnifying Party’s cost and expense; and
22.3.5 Notwithstanding Section 22.3.3 above, if within ninety (90) days after the Indemnifying
Party’s receipt of notice of any such Claim, the Indemnifying Party fails to take action to
defend or settle such Claim, the Indemnified Party may at the Indemnifying Party’s
expense undertake the defense, compromise or settlement of the Claim as it sees fit
upon written notice to the other Party.
22.4

Nothing in this Agreement will exclude or in any way limit either Party’s: (i) indemnification
obligations, (ii) breach of its confidentiality obligations, (iii) gross negligence or willful misconduct,
or (iv) any other liability to the extent such liability may not be excluded or limited as a matter of
law.

22.5

Subject to Section 22.4, in no event will either Party be liable under or in connection with this
Agreement for:
22.5.1 loss of actual or anticipated income or profits;
22.5.2 loss of goodwill or reputation;
22.5.3 loss of anticipated savings; or
22.5.4 any indirect or consequential loss or damage of any kind howsoever arising and whether
caused by tort (including negligence), breach of contract or otherwise, whether or not
such loss or damage is foreseeable, foreseen or known.

23.

Insurance and Risk Management

23.1

Agency will take out and maintain insurance policies to the values set forth in Schedule 5. Upon
Advertiser’s reasonable request Agency will provide Advertiser with evidence that such insurance
is in place.

23.2

Agency will implement risk management processes to reduce risks to the maximum extent
possible, including risks associated with patent infringement. Upon the request of Advertiser,
Agency will provide Advertiser with its risk management protocol, which protocol will be subject to
Advertiser’s reasonable approval. Should Advertiser fail to approve any part of Agency’s
protocol, Agency will take such steps as necessary to address and correct any deficiencies cited
by Advertiser.
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24.

Intellectual Property

24.1

Agency acknowledges that, as between Agency and Advertiser, Advertiser will own all rights, title
and interest (including all Intellectual Property Rights) in and to any Advertiser Materials and
Advertiser Data (including any modifications or adaptations of such Advertiser Materials or
Advertiser Data produced in the course of providing the Services). Advertiser hereby grants to
Agency a non-exclusive, non-transferrable license during the Term to use Advertiser Materials
and Advertiser Data solely for the purposes of providing the Services.

24.2

Agency acknowledges and agrees that all Deliverables will constitute "works made for hire" and
belong exclusively to Advertiser. To the extent that the ownership of any Deliverable or other
original works of authorship do not vest in Advertiser by operation of law and in accordance with
the foregoing, Agency hereby agrees, and will cause its Associates to agree, to the extent
permitted by law, to irrevocably assign and hereby does irrevocably assign to Advertiser all of its
and their respective rights, title and interest in and to any and all Deliverables and any and all
proprietary rights contained therein. Agency will ensure and hereby agrees that all Associates
creating such Deliverables have executed a work-for-hire agreement and/or assigned to Agency
(or Advertiser directly) all of their rights in such Deliverables on terms no less favorable to
Advertiser than those set forth herein.

24.3

Advertiser acknowledges and agrees that Agency Information may be incorporated, in whole or
part, into the Deliverables and that, notwithstanding any other provision of this Agreement,
Agency retains all rights and interest in and to Agency Information subject only to a perpetual,
royalty-free, non-exclusive, non-transferrable worldwide irrevocable license granted to Advertiser
and its current and future Affiliates to use, modify, amend, create derivative works or otherwise
alter such Agency Information solely to the extent necessary for Advertiser to use the
Deliverables for its intended purpose. The foregoing license includes the right to grant any of the
foregoing rights to third parties engaged by Advertiser or any of its Affiliates, provided that such
third parties use the foregoing solely for the benefit of Advertiser or such Affiliates. Agency will
seek Advertiser’s prior written approval before incorporating third party materials into Deliverables
and shall inform Advertiser in writing if Advertiser’s ownership of Deliverables will be limited in
any way by the rights of third parties.

24.4

Agency agrees, at Advertiser’s request and expense, to take all such actions and execute all
such documents as are necessary (in Advertiser’s reasonable opinion) to enable Advertiser to
obtain, defend or enforce its rights in the Deliverables, and will not do or fail to do any act which
would or might prejudice Advertiser’s rights under this Section 24.

25.

Termination

25.1

Advertiser may terminate this Agreement and the Annual Scope of Work at any time after
expiration of the Initial Period without cause by giving not less than ninety (90) days prior written
notice to Agency.

25.2

Agency may terminate this Agreement and the Annual Scope of Work at any time after expiration
of the Initial Period without cause by giving not less than one hundred and eighty (180) days prior
written notice to Agency.

25.3

Advertiser may cancel or terminate a Project at any time subject to the provisions of Section 12.
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25.4

Advertiser may cancel or terminate this Agreement at any time in the event of a change of
ownership of Agency.

25.5

Either Party may terminate this Agreement or any Project immediately upon written notice to the
other Party:
25.5.1 pursuant to Section 27 (Force Majeure);
25.5.2 in the event of any material breach of this Agreement by the other Party which breach is
not remediable or, if remediable, is not remedied within thirty (30) days after the service
by the Party not in default of a written notice on the defaulting Party, specifying the nature
of the breach and requiring such breach to be remedied;
25.5.3 if the other Party suspends, or threatens to suspend payment of its debts or is unable to
pay its debts as they fall due;
25.5.4 if the other Party commences negotiations with all or any class of its creditors with a view
to rescheduling any of its debts, or makes a proposal or enters into any compromise or
arrangement with its creditors (other than for the sole purpose of a solvent reconstruction
or a scheme for a solvent amalgamation of that other Party with other companies);
25.5.5 if a petition is filed, or a notice is given, or a resolution is passed or an order is made for
or in connection with the winding up of that other Party (other than for the sole purpose of
a solvent reconstruction or a scheme for a solvent amalgamation of that other Party with
other companies); or
25.5.6 an application is made to court, or an order is made, for the appointment of an
administrator, or if a notice of intention to appoint an administrator is given or if an
administrator is appointed over the other Party.

26.

Consequences of Termination

26.1

Termination of a Project in accordance with the terms of this Agreement by either Party will not
serve to terminate this Agreement, which will continue in full force and effect.

26.2

Upon termination of this Agreement under Section 25.1 or 25.4, all outstanding Scope of Works
will also be terminated.

26.3

Upon termination of this Agreement, the Annual Scope of Work or a Project:
26.3.1 Except if termination is by Advertiser pursuant to Section 25.5.2, Advertiser will pay
Agency all Fees, Expenses and Third Party Costs due to Agency (in accordance with
Section 12 where relevant) during the notice period;
26.3.2 Each Party will on the reasonable request of the other Party promptly deliver or dispose
of any and all materials and property belonging or relating to the other Party (including all
Confidential Information) and all copies of the same, which are then in its possession,
custody or control and which relate to all affected Scope of Work, and will on the request
of the other Party certify in writing that the same has been done;
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26.3.3 Agency will co-operate in transferring, with the approval of the relevant third parties, all
reservations, contracts and arrangements with third parties, to Advertiser or any
successor agency of Advertiser;
26.3.4 Agency will return all outstanding monies to Advertiser in accordance with the timeframes
agreed under this Agreement, including all Unbilled Media balances and Advertiser
Rebates and Incentives; and
26.3.5 Agency will provide Rebates and Incentives declarations and return Rebates and
Incentives to Advertiser in accordance with the terms of this Agreement for all periods in
which Advertiser’s spend contributes, directly or indirectly, including all periods post
termination.
27.

Force Majeure
In the event that either Party will be rendered wholly or partially unable to carry out its obligations
under this Agreement due to Force Majeure, then the performance of either Party or both parties,
as they are affected by such cause, will be excused during the continuance of any inability so
caused, but such inability will be remedied with all reasonable dispatch. In the event such Force
Majeure affecting either Party continues for more than thirty (30) days, the Party not subject to the
Force Majeure may terminate this Agreement. During the period of a Force Majeure, Advertiser
will be entitled to seek an alternative service provider at its own cost with respect to the Services
affected. Advertiser will be relieved of the obligation to pay any Fees or any other charges for the
provision of the affected Services throughout the duration of such Force Majeure.
Notwithstanding the foregoing, in no event will any delay caused by a strike or other labor dispute
within Agency excuse Agency’s obligation to perform as required under this Agreement.

28.

Notices

28.1

A notice given to a Party under or in connection with this Agreement will be in writing and sent to
the Party at the address given in this Agreement or as otherwise notified in writing to the other
Party, and addressed to [Insert Job Titles of Each Party].

28.2

The following table sets out methods by which a notice may be sent and, if sent by that method,
the corresponding deemed delivery date and time:
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Delivery method

Deemed delivery date and time

Delivery by hand.

On signature of a delivery receipt.

Pre-paid first class recorded delivery post or other
next working day delivery service providing proof of
postage.

9.00 am on the second Business
Day after posting.

Pre-paid airmail providing proof of postage.

9.00 am on the fifth Business Day
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after posting.
28.3

For the purpose of this Section and calculating receipt, all references to time are to local time in
the place of deemed receipt.

28.4

This Section does not apply to the service of any proceedings or other documents in any legal
action or other method of dispute resolution.

29.

Assignment and Sub-Contracting

29.1

Without limiting the generality of Section 2.2, Agency will not be entitled to sub-contract its
performance of the Services without the prior written approval of an Authorized Advertiser
Approver.

29.2

In the event that Advertiser authorizes Agency to sub-contract its performance of the Services in
accordance with Section 29.1:
29.2.1 any sub-contracting will not relieve Agency from its obligations to Advertiser under this
Agreement, including its obligations of transparency and to avoid Conflicts of Interest;
29.2.2 Agency will ensure that any agreement it enters into which relates solely to the Services
for Advertiser will be assignable to Advertiser at Advertiser's request and include a
provision stating that Advertiser is the intended third party beneficiary of the
subcontractor's obligations under its agreement with Agency and that Advertiser will have
the right to directly enforce the terms and conditions of the agreement; and
29.2.3 Advertiser will have the right to require Agency to discharge any subcontractor that is no
longer reasonably acceptable to Advertiser.

29.3

This Agreement will be binding upon and inure to the benefit of the Parties and their respective
successors and permitted assigns. This Agreement is personal to Agency, and Agency may not
directly or indirectly assign this Agreement (by operation of law or otherwise) or any of its rights or
obligations under the Agreement without the prior written consent of Advertiser, including full or
partial assignment, delegation to any agent or subcontractor, and any purported assignment not
permitted hereunder will be null and void.

30.

Publicity

30.1

Agency and Holding Company Members, together with their respective Associates will not,
without Advertiser’s prior written consent and a potential applicable fee in each instance, use
Advertiser’s or any of its Affiliates’, divisions’ or brands’ names or logos, or any of its employees’
or agents’ names or identities, or refer to any of them in any media release, public announcement
or public disclosure relating to this Agreement or any Scope of Work including any promotional
materials, web sites, customer lists, referral lists or business presentation.

30.2

No attribution to Agency or any Holding Company Member will appear on any Advertiser
Properties, advertisement or other advertising material, without Advertiser’s written prior approval
by an Authorized Advertiser Approver. Agency and Holding Company Members may not link to
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any Advertiser Properties without Advertiser’s written prior approval by an Authorized Advertiser
Approver. Any approvals granted hereunder may be rescinded at any time.
31.

Data Protection

31.1

Each Party warrants to the other that it is and will continue to be in compliance with, and be
appropriately notified under, the terms of any applicable Data Protection Legislation and any
other relevant data protection laws, legislation and regulation.

31.2

Unless otherwise agreed by an Authorized Client Approver in writing, Agency agrees for itself and
Holding Company Members and shall ensure that Media Owner Group Members and Vendors
agree by contract or otherwise that they:
31.2.1

will not collect or retain Advertiser Data;

31.2.2

all Advertiser Data is owned by Advertiser;

31.2.3

Advertiser shall have the right to access, store or otherwise download, export, track,
transfer or use Advertiser Data;

31.2.4

will delete Advertiser Data in accordance with Advertiser’s direction;

31.2.5

will not disclose, sell, assign, lease or otherwise provide Advertiser Data to third
parties;

31.2.6

will not commercially exploit Advertiser Data on behalf of itself or third parties;

31.2.7

aggregate Advertiser Data with the data of any third party; and

31.2.8

will not use the Advertiser Data for any purpose other than for the provision of
Services.

31.3

Agency will process Advertiser Data in the course of providing the Services as a data processor
on behalf of Advertiser. Agency will process Advertiser Data solely in accordance with
Advertiser's instructions and such policies as may be provided by Advertiser from time to time
and only for the purpose of providing the Services. Advertiser shall have the right to require that
Agency use specific Vendors with respect to where, how and in what manner Advertiser Data is
used and stored.

31.4

Agency will not and will ensure that its Associates do not use cookies to collect data from any
individual who has opted out of receiving cookies from Agency or Advertiser whether through
Agency's own notice and consent mechanisms or those provided on Advertiser Properties.

31.5

Where Agency or its Associates uses any Agency Data in the course of providing the Services
Agency will ensure that all such use is in accordance with Data Protection Legislation and that
any required consents have been provided by the data subjects.

31.6

Where Agency or its Associates processes PII on behalf of Advertiser, then Agency will, and will
procure that its Associates will:
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31.6.1 process such data solely in accordance with Advertiser’s instructions from time to time
and in accordance with its duties under Data Protection Legislation;
31.6.2 adopt and maintain reasonably appropriate security and organizational measures against
unauthorized, unlawful processing, accidental loss or destruction of such data;
31.6.3 notify Advertiser promptly in the event that it or its Associates receive any request from a
data subject for access to that person’s personal data, where such personal data is
processed by or on behalf of Agency as part of the Services; and
31.6.4 notify Advertiser promptly in the event that it or its Associates receive any complaint,
notice or communication that relates directly to its compliance with Data Protection
Legislation and/or the processing of personal data under or in connection with this
Agreement.
32.

General

32.1

This Agreement will take precedence over and supersedes any other agreements or terms and
conditions between Advertiser and Agency and Holding Company Members relating to Media
Placements (including but not limited to any trading desk or inventory media terms and conditions
which are made available to Advertiser from time to time). Any attempt to amend this Agreement
by the Parties will not be valid unless signed by the Authorized Advertiser Approver in writing.
For the avoidance of doubt, the signature or acceptance by a member of staff of Advertiser to
other contractual terms with Agency or Holding Company Members will not be valid, unless and
until the Authorized Advertiser Approver has signed such contractual terms.

32.2

Unless the context otherwise requires, the words “include” and “including” will be construed
without limitation.

32.3

The failure of either Party to enforce or exercise at any time any term or any right under this
Agreement does not constitute and will not be construed as a waiver of such term or right and will
in no way affect that Party’s later right to enforce or to exercise it.

32.4

Provisions of this Agreement which are either expressed to survive its termination or which from
their nature or context are contemplated to survive termination (including audit provisions) will
remain in full force and effect notwithstanding termination of this Agreement.

32.5

If any term of this Agreement is found to be illegal, invalid or unenforceable under any applicable
law, such term will, insofar as it is severable from the remaining terms, be deemed omitted from
this Agreement and will in no way affect the legality, validity or enforceability of the remaining
terms provided that if any provision of this Agreement is so found to be invalid or unenforceable
but would be valid or enforceable if some part of the provision were deleted, the provision in
question will apply with such modification(s) as may be necessary to make it valid.

32.6

This Agreement contains all the terms agreed between the Parties regarding its subject matter
and supersedes any prior agreement, understanding or arrangement between the Parties,
whether oral or in writing. Each of the Parties acknowledges and agrees that:
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32.6.1 in entering into this Agreement it has not relied on, and will have no remedy in respect of,
any statement, representation, warranty or understanding other than the statements,
representations, warranties and understandings expressly set out in this Agreement; and
32.6.2 its only remedies in connection with any statements, representations, warranties and
understandings expressly set out in this Agreement will be for breach of contract as
provided in this Agreement. Nothing in this Section 32.6.2 will, however, operate to limit
or exclude any liability for fraud.
32.7

No modification or variation of this Agreement will be valid unless it is in writing and signed by
each of the Parties. Unless expressly set out in this Agreement, no modification or variation of
this Agreement will:
32.7.1 be valid if made by e-mail;
32.7.2 be construed as a general waiver of any provisions of this Agreement; or
32.7.3 affect any rights, obligations or liabilities under this Agreement which have already
accrued up to the date of such modification or waiver. The rights and obligations of the
Parties will remain in full force and effect, except and only to the extent that they are so
modified or varied.

32.8

Except as set forth in Section 2.1, nothing in this Agreement is intended to or will operate to
create a partnership or joint venture of any kind between the Parties or to authorize either Party to
act as agent for the other, and neither Party will have authority to act in the name or on behalf of
or otherwise to bind the other in any way.

32.9

Nothing in this Agreement, express or implied, will create or be deemed to create any third party
beneficiary rights in any person or entity not a party to this Agreement.

32.10

This Agreement may be executed in any number of counterparts, each of which when so
executed will be deemed to be an original but all of which together will constitute one and the
same instrument. Delivery of an executed counterpart of a signature page of this Agreement by
facsimile or by PDF file (portable document format file) will be as effective as delivery of a
manually executed counterpart of this Agreement.

32.11

In this Agreement, references to Sections, schedules and appendices are to Sections of and
schedules to and appendices to this Agreement. Where any provision contained in the
Schedules or a Scope of Work conflicts with any provision of the General Terms the following
order of precedence will apply (unless otherwise expressly stated in the Scope of Work):
32.11.1 Schedules;
32.11.2 General Terms;
32.11.3 Scope of Work;

32.12

Paragraph headings in this Agreement are for ease of reference only and will be disregarded in
construing or interpreting the Agreement.
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32.13

For purposes of this Agreement, whenever the context requires:
32.13.1 the singular number shall include the plural, and vice versa;
32.13.2 the masculine gender shall include the feminine and neuter genders, the feminine
gender shall include the masculine and neuter genders, the neuter gender shall
include the masculine and feminine genders; and
32.13.3 the words include and including, and variations thereof, shall not be deemed to be
terms of limitation, but rather shall be deemed to be followed by the words without
limitation.

32.14
32.15

Any rule of construction to the effect that ambiguities are to be resolved against the drafting party
shall not be applied in the construction or interpretation of this Agreement.
This Agreement will be governed by and construed in accordance with the laws of the State of
[State] applicable to contracts made and performed in such State without regard to conflicts of
law principles. The Parties irrevocably submit to the exclusive jurisdiction of any federal or state
court located within the City of [City], County of [County], and State of [State] over any dispute
arising out of or relating to this Agreement and each Party hereby irrevocably agrees that all
claims in respect of such dispute or any suit, action, or proceeding related thereto may be heard
and determined in such courts. The Parties irrevocably waive, to the fullest extent permitted by
applicable law, any objection which they may now or hereafter have to the laying of venue of any
such dispute brought in such court or any defense of inconvenient forum for the maintenance of
such dispute. Each of the parties hereto agrees that a judgment in any such dispute may be
enforced in other jurisdictions by suit on the judgment or in any other manner provided by law.

Signed by:………………………………………..........
by (print name):……………………………………….
As an Authorized Agency Approver for and on behalf of
[Agency]
Date……….....................................................................

Signed by:………………………………………..........
by (print name):……………………………………….
As an Authorized Advertiser Approver for and on behalf of
[Advertiser]
Date………...................................................................
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Schedule 1
Template Scopes of Work
Part 1 - Annual Scope of Work
This Annual Scope of Work is issued pursuant to and is in accordance with the Master Media Buying
Services Agreement entered into between the parties dated [Insert Effective Date of Agreement].
Accounts
[Specify Advertiser products/brands in relation to which Agency will be providing services]
Territory
[If services will be supplied outside the United States, then specify any additional territories]
Advertiser Affiliates
[If relevant, specify any Advertiser Affiliates that you wish to be able to enforce the terms of the
agreement]
Services/Deliverables
[Describe the Services and Deliverables to be supplied by Agency including any service levels – if only
certain types of media will be covered then this should be clarified. In some cases, for example where
Agency will be providing creative services, the purpose of the Deliverables and how Advertiser intends to
make use of them should be stated, as this information will be relevant with respect to the third party
licenses, consents and clearances that Agency needs to obtain.]
Example headings and service descriptions:
Media Planning (including all traditional and digital media)


General account management of full media strategy and planning service



Development and analysis of Advertiser's paid media strategy



Supply of detailed media plans and any updates or amendments to those plans (as required)



Identification and selection of channels and setting relevant goals per channel



Budget setting, analysis and justification



Providing regular insights, market updates, training and know how sharing on topics relevant to
Advertiser's media planning including upcoming trends and developments



Monitoring paid media activities of Advertiser's competitors and providing [Insert Frequency, e.g.,
Monthly] overview
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Cooperating fully with Advertiser strategic partners (e.g. Google, Facebook, Twitter, etc.) and
third party technology providers (e.g. Data Management Platforms or Demand Side Platforms)



Working in full collaboration with other agencies instructed by Advertiser (at Advertiser's request)

Media Buying (including all traditional and digital media)


General account management of full media buying service



Negotiation of agreements and placing of orders with Media Owners (including negotiation of
optimized rebates/discounts and payment terms)



Campaign optimization



Monitoring of placements and compliance with agreements by Media Owners (e.g. ensuring that
placements reflect the relevant orders and invoices, Advertiser guidelines have been followed,
etc.)



Pre- and post-campaign analysis and reporting. Media Placement reporting should include at
minimum (where relevant):


Webpage (URL) placement of all impressions, and instances of non-approved
placements (whitelist/blacklist).



Performance versus all agreed target metrics (for example audience, CPM, clickthrough rates).



Declaration of all audience extension/sourced traffic unless otherwise agreed.



Viewability rates at the agreed standards (for example, percentage of advertisement
and duration), after deduction of invalid traffic (for example, invalid impressions).



Presence of invalid traffic by Media Owner/webpage.



Reporting of underperformance of trades based on viewable impressions, with
associated compensation methodology.



Completion rates for all online video.



Actual net cost of all placements by Media Owner/site and format, in aggregated and
individual form.



Click-through rates or other agreed metrics by Media Owner/site and format.



Online audience measurement through third party tools, such as Nielsen OCR



Cooperating fully with Advertiser strategic partners (e.g. Google, Facebook, Twitter, etc.) and
third party technology providers (e.g. Data Management Platforms or Demand Side Platforms)



Working in full collaboration with other agencies instructed by Advertiser (at Advertiser's
request)]

2016/09/12

- 38 -

Fees and Expenses
[Describe how the fees and expenses payable to Agency will be calculated (e.g. whether they will be paid
on a commission basis, via a fixed fee, on a time/materials basis, etc. It may be that the parties decide to
use a combination of these different methods, impose maximum or minimum fee caps, etc. If fees will be
charged on a time/materials basis, then Agency's standard rate card should be attached. Relevant
invoice dates or milestones that trigger payment should be stated. The rules that apply to the recovery of
expenses should also be set out here.
Examples of different wording for Fees:
Commission
The Fees will be calculated on the following basis: Advertiser will pay Agency a commission of
[Insert Percentage Number] % ("Agreed Commission") of the Net Media Spend. For the
avoidance of doubt, the Agreed Commission will be payable in addition to all Third Party Costs.
Annual Fee
Advertiser will pay Agency the Fee of $[Insert Amount] in respect of each Year of the Services,
payable in equal monthly installments. For the avoidance of doubt, the Fee will be payable in
addition to all Third Party Costs.
This Fee is fixed for each Year of this Agreement and will not be increased or decreased unless
the parties mutually agree to amend the Annual Scope of Work in accordance with Section 12.
Time Charges
The Fees will be calculated using the hourly charge out rates shown in the Annual Scope of
Work. For the avoidance of doubt, the Fees will be payable in addition to all Third Party Costs.
Payment By Results
In addition to the Fees set out above, if Agency meets the criteria specified in this Annual Scope
of Work for a performance related payment, Advertiser will also pay Agency the performance
related payment.
Timetable
[Detail any timelines for different phases of the Services or key milestones in the supply of the
Deliverables]
Advertiser Materials
[Provide details of any materials or information that Advertiser will provide to Agency (e.g. documents,
imagery, etc.)]
License Duration and Purpose
[State the purposes for which any licenses are granted under Section 24, their duration and any other
applicable restrictions]
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Key Individuals
[Insert details of key employees from Agency that you wish to be involved in providing the Services, if
relevant]
Authorized Agency Approver
[Insert details of the individual(s) who have the authority to agree decisions on behalf of Agency in
relation to the Services]
Authorized Advertiser Approver
[Insert details of the individual(s) who have the authority to agree decisions on behalf of Advertiser in
relation to the Services]
Special Terms
[Provide any special terms which you wish to take precedence over the General Terms and/or the
Schedules]
Additional Appendices
[Insert]
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Part 2 - Project Scope of Work
This Project Scope of Work is issued pursuant to and is in accordance with the Master Media Buying
Services Agreement entered into between the parties dated [Insert Effective Date of Agreement].
Project
[Provide an overview of the Project]
Project Commencement Date
[Set out the date on which the Project will commence]
Project Term
[Set out the duration of the Project]
Project Completion Date
[Set out the date on which the Project will complete]
Accounts
[Specify Advertiser products/brands in relation to which Agency will be providing services]
Territory
[If services will be supplied outside the United States, then specify any additional territories]
Advertiser Affiliates
[If relevant, specify any Advertiser Affiliates that you wish to be able to enforce the terms of the
Agreement in relation to the Project]
Services/Deliverables
[Describe the Services and Deliverables to be supplied by Agency for this Project including any service
levels. If only certain types of media will be covered then this should be clarified. In some cases, for
example where Agency will be providing creative services, the purpose of the Deliverables and how
Advertiser intends to make use of them should be stated, as this information will be relevant with respect
to the third party licenses, consents and clearances that Agency needs to obtain. Example headings and
service descriptions]:
Media Planning (including all traditional and digital media)


General account management of full media strategy and planning service



Development and analysis of Advertiser's paid media strategy
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Supply of detailed media plans and any updates or amendments to those plans (as required)



Identification and selection of channels and setting relevant goals per channel



Budget setting, analysis and justification



Providing regular insights, market updates, training and know how sharing on topics relevant to
Advertiser's media planning including upcoming trends and developments



Monitoring paid media activities of Advertiser's competitors and providing [Insert Frequency, e.g.,
Monthly] overview



Cooperating fully with Advertiser strategic partners (e.g. Google, Facebook, Twitter, etc.) and
third party technology providers (e.g. Data Management Platforms or Demand Side Platforms)



Working in full collaboration with other agencies instructed by Advertiser (at Advertiser's request)

Media Buying (including all traditional and digital media)


General account management of full media buying service



Negotiation of agreements and placing of orders with media vendors/owners (including
negotiation of optimized rebates/discounts and payment terms)



Campaign optimization



Monitoring of placements and compliance with agreements by media vendors/owners (e.g.
ensuring that placements reflect the relevant orders and invoices, Advertiser guidelines have
been followed, etc.)



Pre- and post-campaign analysis



Online audience measurement through third party tools such as Nielsen OCR



Cooperating fully with Advertiser strategic partners (e.g. Google, Facebook, Twitter, etc.) and
third party technology providers (e.g. Data Management Platforms or Demand Side Platforms)



Working in full collaboration with other agencies instructed by Advertiser (at Advertiser's
request)]

Fees and Expenses
[Describe how the fees and expenses payable to Agency will be calculated (e.g. whether they will be paid
on a commission basis, via a fixed fee, on a time/materials basis, etc.). It may be that the parties decide
to use a combination of these different methods, impose maximum or minimum fee caps, etc. If fees will
be charged on a time/materials basis then Agency's standard rate card should be attached. Relevant
invoice dates or milestones that trigger payment should be stated. The rules that apply to the recovery of
expenses should also be set out here. Examples of different wording for Fees:
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Commission
The Fees will be calculated on the following basis: Advertiser will pay Agency a commission of
[Insert Percentage Amount] % ("Agreed Commission") of the Net Media Spend. For the
avoidance of doubt, the Agreed Commission will be payable in addition to all Third Party Costs.
Annual Fee
Advertiser will pay Agency the Fee of $[Insert Amount] in respect of each Year of the Services,
payable in equal monthly instalments. For the avoidance of doubt, the Fee will be payable in
addition to all Third Party Costs
Time Charges
The Fees will be calculated using the hourly charge out rates shown in the Project Scope of
Work. For the avoidance of doubt, the Fees will be payable in addition to all Third Party Costs.
Payment By Results
In addition to the Fees set out above, if Agency meets the criteria specified in this Project Scope
of Work for a performance related payment, Advertiser will also pay Agency the performance
related payment.
Timetable
[Detail any timelines for different phases of the Services or key milestones in the supply of the
Deliverables]
Advertiser Materials
[Provide details of any materials or information that Advertiser will provide to Agency (e.g. documents,
imagery, etc.]
License Duration and Purpose
[State the purposes for which any licenses are granted under Section 24, their duration and any other
applicable restrictions]
Key Individuals
[Insert details of key employees from Agency that you wish to be involved in the Project, if relevant]
Authorized Agency Approver
[Insert details of the individual(s) who have the authority to agree decisions on behalf of Agency in
relation to the Project]
Authorized Advertiser Approver
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[Insert details of the individual(s) who have the authority to agree decisions on behalf of Advertiser in
relation to the Project]
Special Terms
[Provide any special terms which you wish to take precedence over the General Terms and/or the
Schedules]
Additional Appendices
[Insert]
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Schedule 2
Holding Company Acknowledgement and Agreement
[Advertiser]
[Street Address]
[City, State and Zip]
Attn: [Advertiser CFO or CMO]
[Date]
To Whom it May Concern:
Reference is hereby drawn to a certain Master Media Buying Services Agreement by and between
[Agency] (“Agency”) and [Advertiser] (“Advertiser”) effective as of [Month] [Day], 20
(the “Agreement”).
Wherever in this letter references appear in capital letters, such references shall be as defined in the
Agreement.
For good and valuable consideration, the receipt whereof is hereby acknowledged and as an inducement
for Advertiser to enter into the Agreement with Agency, the undersigned, on behalf of [Holding Company]
(“Holding Company”), acknowledges and agrees as follows:








Holding Company fully understands the Agreement;
Transparency in all financial matters relating to payments made by Advertiser to Agency for
Media Placements is of utmost importance;
To verify the accuracy and transparency of Agency’s Services under the Agreement, Advertiser
requires the right to audit contracts, documents and information relating to the Agency, the
Holding Company, and Holding Company Members;
Advertiser is entitled to and will receive all Rebates or Incentives allocated to Advertiser as
provided in the Agreement;
Holding Company will and will ensure that it and the Holding Company Members comply with
Section 18 (Audit and Access to Records) of the Agreement should Advertiser request that they
do so;
In all other respects where the Agreement imposes obligations or duties on the Holding Company
or Holding Company Members, the Holding Company agrees and will cause the Holding
Company Members to comply with such obligations and duties;
Holding Company will take all reasonable efforts to ensure that it and Holding Company Members
do not engage in activities that constitute Conflicts of Interest.

Very truly yours,
[Holding Company]
By: ____________________________
Name:__________________________
Title: ___________________________
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Schedule 3
Annual Financial Compliance Certification
[Date]
[Full Name of Advertiser CFO]
[Advertiser]
[Address]
[Address]
[City, State ZIP]
Re: Annual Financial Compliance CertificationDear [Advertiser CFO Surname]:
Reference is hereby made to a certain Master Media Buying Services Agreement dated [Date of
Execution] between [Advertiser] (“Advertiser”) and [Agency] (“Agency”) and any amendments thereto
that may have been entered into by Advertiser and Agency from time to time (collectively the
“Agreement”). Capitalized references in this letter are as defined and used in the Agreement.
As the Chief Financial Officer of [Holding Company] (“Holding Company”), parent of Agency, I have read
and understand the Agreement and hereby certify that I have conducted an appropriate review of all
Services provided under the Agreement and to the best of my knowledge Agency, Holding Company, and
Holding Company Members together with their respective Associates have complied with all financial and
disclosure obligations and limitations under the Agreement including, but not limited to the sections of the
Agreement relating to Agency Services and Transparency, Rebates and Incentives, Principal or Inventory
Mark-Up, Unbilled Media, Confidentiality, and Conflicts of Interest.
Nothing in this letter modifies or amends the respective rights and obligations of Advertiser and Agency
under the Agreement.
Very truly yours,
[Holding Company]
By:

[Full Name of Holding Company CFO]
Chief Financial Officer
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Schedule 4

Holding Company
[Insert Holding Company Corporate Tree]
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Schedule 5
Insurance
Agency will at all times during the Term and for two (2) years thereafter, without limiting Agency’s liability
to Advertiser, maintain the following insurance coverage:
(i) Worker’s Compensation insurance of the type, and amount required to comply with all statutory or
regulatory requirements of any nation, state, province or territory having jurisdiction over Agency’s
employees, including, if applicable, foreign worker’s compensation insurance, as well as Employer’s
Liability insurance with limits of not less than $1,000,000 per accident for bodily injury by accident and not
less than $1,000,000 for each employee for bodily injury by disease. Such Worker’s Compensation
Insurance will include a waiver of subrogation in favor of Advertiser as permitted under applicable law and
such Employer’s Liability insurance will provide defense coverage, with costs of defense outside the limits
of liability.
(ii) Commercial General Liability (“CGL”) insurance written on an occurrence basis in an amount of not
less than $10,000,000 per occurrence, and including coverage for (a) premises and operations; (b) bodily
injury and broad form property damage, including products and completed operations; (c) personal injury
and advertising injury; and (d) contractual liability for bodily injury, property damage, personal injury and
advertising injury, including contractual liability assumed by Agency pursuant to this Agreement and
including this Agreement as an “insured contract”; (d) independent contractors liability; and (e) work
performed by others for Agency. Such insurance will provide defense coverage, with costs of defense
outside the limits of liability.
(iii) Automobile liability insurance with limits of not less than $10,000,000 per occurrence for bodily injury
and property damage and including coverage for owned, rented (or hired) and non-owned vehicles. Such
insurance will provide defense coverage, with costs of defense outside the limits of liability.
(iv) Commercial Advertising Agency Liability insurance, including contractual liability coverage, and errors
and omissions liability insurance, written on a claims made basis with limits of not less than $10,000,000
per claim.
Such policy will provide coverage for: (A) personal and advertising injury perils including defamation,
trade libel, right of publicity, outrageous conduct, infliction of emotional distress, unfair competition and
copyright and trademark infringement, (B) negligent supervision of an employee or subcontractor, (C)
comparative advertising, (D) temporary and leased personnel, (E) internet advertising content and (F)
advertising professional services.
(v) All insurance required herein of Agency will: (i) provide that it is primary and non-contributory to any
insurance or self-insurance that is maintained by or otherwise afforded to Advertiser, (ii) with respect to
the coverages referenced in the Agreement and Schedules, other than the errors and omissions liability
insurance pursuant to section (iv), name Advertiser and its current or future affiliates, and their respective
officers, agents, directors and employees as additional insureds, as their interest may appear in this
Agreement, and (iii) be placed with insurance carriers licensed in the State of [State] but in no event rated
less that A by A.M. Best’s Insurance Guide. Umbrella or excess liability insurance may be used to satisfy
the limit of liability requirements imposed under this Agreement and Schedules. Cancellation or
termination of any insurance policy required of Agency under this Agreement will not relieve Agency of its
continuing obligation to maintain insurance coverages in accordance with this Schedule 5. Agency will
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either extend its insurance to cover sub-contractors and Vendors or will make commercially reasonable
efforts to cause subcontractors and Vendors to maintain commercially reasonable insurance coverage.
(vi) The terms of all insurance policies referred to in this Schedule 5 will provide that Agency and its
insurers waive all right of recovery or subrogation against Advertiser. Any self-insured retention or
deductible greater than $10,000 per occurrence for any of the foregoing insurance must be approved by
Advertiser in writing and Agency will be solely responsible for payment of any self-insured retention or
deductible under the insurance required by this Agreement. To the extent that Agency maintains
insurance greater than the minimum requirements set forth above, Agency agrees that such insurance
will be applicable to any of Agency’s obligations under the Agreement. In specifying minimum insurance
requirements in this Agreement, Advertiser does not assert or recommend this insurance is adequate to
Agency’s requirements. Agency is solely responsible to inform itself of the types or amounts of insurance
it may need beyond these requirements to protect itself from liability or loss.
(vii) This Schedule 5 will in no way affect the indemnification, remedies or warranty provisions of this
Agreement.
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Schedule 6
Codes of Conduct
Advertiser Code of Conduct
[Insert]
Agency Code of Conduct
[Insert]
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Schedule 7
Competing or Antithetical Products or Services
[Insert]
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