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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

KRISTIN DELLA, et al.,
Case No. 23-cv-04086-JCS
Plaintiffs,
V. ORDER DENYING MOTION TO
DISMISS FIRST AMENDED CLASS
COLGATE-PALMOLIVE COMPANY, ACTION COMPLAINT
Defendant. Re: Dkt. No. 30

l. INTRODUCTION

Plaintiffs bring a putative class action under California state law and the Class Action
Fairness Act, 28 U.S.C. § 1332(d)(2) (“CAFA”) against Defendant Colgate-Palmolive Company
(“Colgate”) based on statements on Colgate and Tom’s of Maine toothpaste packaging about the
recyclability of the toothpaste tubes these products use. According to Plaintiffs, these statements
are false and misleading because while it is theoretically possible to recycle the tubes, only a
“miniscule” number of recycling facilities in California and the United States actually accept them
for recycling. Presently before the Court is Colgate’s Motion to Dismiss First Amended Class
Action Complaint (“Motion”). The Court finds that the Motion can be decided without oral
argument and therefore vacates the hearing set for February 9, 2024 pursuant to Civil Local Rule
7-1(b). The Case Management Conference set for the same date will remain on calendar but
will be conducted at 2:00 p.m. instead of 9:30 a.m. For the reasons stated below, the Motion is

DENIED.!

! The parties have consented to the jurisdiction of a United States magistrate judge pursuant to 28
U.S.C. § 636(c).



https://cand-ecf.sso.dcn/cgi-bin/DktRpt.pl?416755
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1. BACKGROUND

A.  First Amended Complaint

The subject of Plaintiffs’ claims are “Colgate and Tom’s of Maine toothpaste labeled with
the claims ‘Recyclable Tube,” “First of Its Kind Recyclable Tube,” and/or the universal recycling
symbol” (collectively, the “Products”). First Amended Complaint (“FAC”) q 1. Plaintiffs allege
that the Products come in numerous varieties and use toothpaste tubes made of high-density
polyethylene or No. 2 plastic (“HDPE”). FAC { 18. These tubes differ from “traditional”
toothpaste tubes, made from sheets of plastic laminate consisting of “different plastics sandwiched
around a thin layer or aluminum[,]” which are “universally banned and rejected by [materials
recovery facilities] and recycling programs throughout California and the United States” because
“they are difficult to sort, separate, and process into reusable material.” FAC {1 31-32. Because
the toothpaste tubes used in the Products “are made entirely of plastic, they are theoretically not as
difficult to recycle as traditional toothpaste tubes.” FAC q 33. Thus, in announcing its new
toothpaste tube in 2019, Colgate “heralded [it] as a major innovation and announced it as a first-
of-its-kind, truly recyclable toothpaste tube.” 1d.

According to Plaintiffs, Colgate “uniformly represents that the Colgate-brand Products
have a ‘Recyclable Tube’ in a conspicuous blue font on a white background[,]” with the “chasing
arrows symbol [that] is also known as the universal recycling symbol” above the “Recyclable
Tube” claim, and “provides no disclaimer on the packaging that in any way limits their claims of
recyclability.” FAC {{ 18-19, 23. They provide an image of the front and back label of a sample
Colgate-brand Product, Colgate Total, to support this allegation, and allege that Colgate “makes
substantially identical representations on Colgate Cavity Protection Toothpaste, Colgate Baking
Soda & Peroxide Whitening Toothpaste, Colgate MaxFresh Toothpaste, Colgate MaxClean
Toothpaste, Colgate Total Toothpaste, Colgate Optic White Toothpaste, and Colgate Sensitive
Toothpaste.” 1d. {1 19, 20, 22. Plaintiffs allege further that “[a]t most, newer versions of the
Products invite consumers to visit a website by stating: ‘Learn more about our recyclable tube at:
colgate.com/goodness[,]’[b]ut nothing about this disclosure limits the unqualified recyclability

claim.” FAC q 20.
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Plaintiffs allege that Colgate “makes similar representation on its Tom’s of Maine
toothpastes.” FAC 4 24. In particular, the back label of the Tom’s Products “advertises that the
Product has ‘THE FIRST OF ITS KIND RECYCLABLE TUBE.’” Id. Plaintiffs allege that
Colgate’s “packaging and advertising also invites consumers to ‘[IJearn more at
tomsofmaine.com[ ]’” but that that website “only includes a short video regarding the purported
recyclability of the Products” and an FAQ, at “the very bottom of the Tom’s of Maine website”
that states, “[g]etting your tube ready for recycling is easy: simply squeeze out as much of the
toothpaste from the tube as you can, replace the cap, and place the tube in your recycling bin.”
FAC 1 27. Plaintiffs provide an image of the front and back label of a sample Tom’s Product.
FAC | 24.

Plaintiffs allege that the claims described above are “false, deceptive, misleading and/or
unlawful” because “virtually all of the municipal recycling programs and materials recovery
facilities (‘MRFs’) in California and the United States reject the Products.” FAC { 1. The reasons
for this, according to Plaintiffs, are that (1) recycling facilities “are unable to effectively
distinguish between Defendant’s purportedly recyclable tubes and conventional toothpaste tubes
which cannot be recycled, and (2) the Products cannot be fully emptied, and the leftover
toothpaste contaminates the recyclable waste stream, which makes the Products unrecyclable and
jeopardizes the recyclability of truly recyclable materials.” FAC q 4.

In support of these allegations, Plaintiffs point to “a recent Bloomberg article [the
“Bloomberg Article”] questioning the accuracy of Defendant’s claims” in which “Waste
Management, Inc., one of the largest recycling and disposal companies in the Nation, commented
that the ‘tubes are not in its list of acceptable items.”” FAC {1 5, 35. Plaintiffs quote the article as
stating that “[f]or many facilities in the US, the company’s new recyclable tubes are
indistinguishable from those made from more common plastics, prompting recyclers to reject
them.” FAC § 35. According to Plaintiffs, in the same article, “Peter Keller, an executive at
Republic Services, another major solid waste management company/[,] explained that ‘[a]nother
concern is leftover toothpaste causing contamination.”” 1d. 1 5, 40. Plaintiffs allege that a

consultant at the Association of Plastic Recyclers, Sandeep Kalkarni, is quoted in the Bloomberg
3
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Article as stating “that ‘[t]he old tubes could cause contamination if consumers put them in the
recycling bin, so it’s easier for recycling facilities to reject toothpaste tubers across the board.” ”
FAC 1 35. Plaintiffs allege that cumulatively, Waste Management, Inc. and Republic Services
“provide recycling services to more than 40% of consumers in California and approximately 25%
of the United States.” 1d. { 5.

Plaintiffs allege that “[t]here is an insurmountable contamination risk caused by leftover
toothpaste” because “[e]ven when consumers know it is required, it is impossible for them to
remove all of the toothpaste from the tubes before recycling them.” FAC 9 39. As aresult,
Plaintiffs allege, “even if a recycling facility accepts irregularly shaped HDPE plastic, the tubes
are still not accepted because they are not clean and free of contaminants.” Id. Plaintiffs further
allege that “[c]ontaminated materials are one-hundred percent not recyclable” and “[m]ore
egregiously, contamination degrades the quality of recyclables, which often causes materials that
would otherwise be recycled to be landfilled.” FAC q 41.

Plaintiffs allege that Colgate “knows that the Products almost invariably end up in landfills
or incinerated because recycling facilities do not accept them.” FAC 9 6. They allege that Colgate
acknowledged in the Bloomberg Article “that acceptance might still be limited and advised
consumers to check with local community programs.” FAC { 42. Plaintiffs also quote a video
released by Colgate “explaining that its ‘continu[ing] the work beyond technical recyclability of
the tube, towards acceptance of tubes in recycling systems globally.”” FAC 1 6 (emphasis in
original).

The three named Plaintiffs, Mikhail Gershzon, Kristin Della, and Jill Lienhard, who reside
in California, allege that they purchased the Products because they believed Colgate’s claims that
they were recyclable and understood that this meant they would be able recycle the tubes through
their curbside recycling program. FAC {{ 8-10, 57-59. Plaintiffs allege that if they had known
when they bought the Products that their municipal recycling programs do not accept and recycle
the Product — and that “recycling facilities for the Products are not available to a substantial
majority of consumers or communities in California” — they would not have purchased the product

or at a minimum, they would have paid less for them. FAC {1 57-59. Plaintiffs allege that they
4
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“are likely to be repeatedly presented with false or misleading information when shopping and
they will be unable to make informed decisions about whether to purchase [Colgate’s] Products”
because “the design and composition of the Products may change over time [ ] [b]ut as long as
[Colgate] may use the phrase ‘Recyclable Tube’ and similar representations on Products that are
not recyclable as reasonable consumers understand the term, then when presented with [Colgate’s]
packaging, Plaintiffs continue to have no way of determining whether the recyclability
representations are in fact true.” FAC 9 60.

Plaintiffs allege that Colgate’s conduct violates California public policy, California law,
and the FTC’s “Green Guides[,]” which are incorporated into California law. FAC {{ 44-53.
According to Plaintiffs, the Green Guides “require marketers to support their environmental claim
with a reasonable basis before they make the claims.” FAC q 52 (citing 16 CFR § 260.2). With
respect to claims about recycling, Plaintiffs allege that the Green Guides “only permit marketers to
make unqualified recyclable claims ‘[w]hen recycling facilities are available to a substantial
majority of consumers or communities where the item is sold.”” Id. (quoting 16 CFR §
260.12(b)(1)) (emphasis added in FAC). According to Plaintiffs, “ “The term “substantial
majority,” as used in this context, means at least 60 percent.” ” Id. (quoting 16 CFR 8
260.12(b)(1)). Plaintiffs further allege that under the Green Guides, “ ‘[w]hen recycling facilities
are available to less than a substantial majority of consumers or communities where the item is
sold, marketers should qualify all recyclable claims.”” Id. (quoting 16 CFR § 260.12(b)(2); and
citing 16 CFR § 260.3(a)).

Plaintiffs assert the following claims in the FAC: 1) violation of the Consumers Legal
Remedies Act (“CLRA”), California Civil Code 88 1750, et seq.; 2) false advertising under
California’s False Advertising Law (“FAL”), California Business and Professions Code §8 17500,
et seq.; 3) fraud, deceit and/or misrepresentation; 4) negligent misrepresentation; and 5) unfair,
unlawful and deceptive trade practices under California’s Unfair Competition Law (“UCL”),
Business and Professions Code, 88 17200, et seq.. Plaintiffs seek injunctive relief and damages as

to the claims where damages are available.
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B. Contentions of the Parties
1. Motion

In the Motion, Colgate seeks dismissal of all of Plaintiffs’ claims under Rule 12(b)(6) of
the Federal Rules of Civil Procedure, arguing that there are two “fundamental flaws” in Plaintiffs’
claims. Id. at 2-3. First, it contends, “the Green Guides do not control reasonable consumers’
understanding of the term ‘recyclable tube,” which is an accurate representation of the intrinsic
character of the Products.” 1d. at 2. The second flaw in Plaintiffs’ FAC, Colgate asserts, is that
Colgate’s claims about the Products’ toothpaste tubes meet the requirements of the Green Guides
“because the tubes are compatible with the HDPE #2 recycling stream, which is widely available
to the vast majority of consumers across California and nationwide.” Id. at 3. Consequently,
Plaintiffs’ UCL claim “(and their remaining claims to the extent the Court views the Green Guides
as relevant to the reasonable consumer inquiry)” fails to the extent it is based on failure to follow
the Green Guides, according to Colgate. Id. Colgate further asserts that to the extent the Green
Guides require qualifying language, it has met that requirement “via the disclosures available on
the Product websites and incorporated into the Product packaging.” 1d. Finally, Colgate argues
that even if Plaintiffs’ claims are not dismissed in their entirety, their request for injunctive relief
should be dismissed, both because Colgate’s packaging has been updated to include a “check
locally” disclosure on each carton and because Plaintiffs “are now aware that market forces may
impact their local recycling facilities” acceptance of the Products, and they can confirm such
acceptance before purchasing the Products in the future[.]” Id. at 3-4.

Colgate asserts that “all of Plaintiffs’ claims (save for their claim under the ‘unlawful’
prong of the UCL . . .) are premised on allegedly ‘deceptive or misleading marketing,”” and
therefore, in order to prevail on their claims, they must * ‘demonstrate that a “reasonable
consumer” is likely to be misled by the representation.” ” Id. at 11-12 (quoting Moore v. Trader
Joe’s Co., 4 F.4th 874, 881 (9th Cir. 2021); and citing Ebner v. Fresh, Inc., 838 F.3d 958, 965 (9th
Cir. 2016) (applying reasonable consumer standard to FAL, CLRA, and UCL “unfair” and
“fraudulent” claims); Glen Holly Entmt, Inc. v. Tektronix Inc., 343 F.3d 1000, 1015 (9th Cir.

2003) (affirming dismissal of negligent misrepresentation claim where plaintiff failed to
6
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sufficiently plead a “reasonable consumer” would rely on statements at issue)).

Colgate argues that Plaintiffs cannot meet this requirement, asserting that its statements
about recyclability are not false or misleading because its “first-of-its-kind toothpaste tube
composed primarily of HDPE #2 plastic . . . can be recycled in the same manner as other
recyclable bottles and tubes in the #2 HDPE recycling stream, ‘which 87% of Americans can put
in recycling bins.” ” 1d. at 12 (quoting Spelman Decl., Ex. 1 (Bloomberg Article)). In other words,
Colgate asserts, its claims are accurate because they are truthful and accurate “description of the
Products’ inherent characteristic.” Id. at 13.

Colgate points to Swartz v. Coca-Cola Co., No. 21-4643, 2022 WL 17881771 (N.D. Cal.
Nov. 18, 2022 as “instructive in this regard.” 1d. According to Colgate, in that case the plaintiffs
asserted that “the ‘100% recyclable’” claim on various plastic water bottle labels was ‘false
and misleading because most plastic bottles are not recycled,” and instead ‘end up in landfills or
incinerators due to a lack of recycling capacity and a lack of demand for recycled plastics.” ” Id.
(quoting Swartz, 2022 WL 17881771, at *1). The court dismissed the plaintiffs’ claims, however,
finding “that ‘[n]o reasonable consumer would understand “100% recyclable” to mean that the

29

entire product will always be recycled[ ] ” and reasoning that “[i]n everyday usage, ‘recyclable’ is
an adjective that means capable of being recycled (e.g., ‘the plate is made of recyclable paper’), or
a noun that denominates an object that can be recycled (e.g., ‘the students raised funds by selling
recyclables to disposal facilities”).” 1d. (quoting Swartz, 2022 WL 17881771, at *1). Colgate
highlights the court’s statement that “[1]f anything, a reasonable consumer would understand that
making an object recyclable is just the first step in the process of converting waste into

reusable material, and not a guarantee that the process will be completed.” 1d. (quoting Swartz,
2022 WL 17881771, at *1). Colgate notes that in a subsequent decision in Swartz, the court found
that the plaintiffs’ amended complaint did not cure the problem and dismissed the case without
leave to amend. Id. at 13-14 (citing Swartz v. Coca-Cola Co., No. 21-4643, 2023 WL 4828680, at
*3 (N.D. Cal. July 27, 2023)).

Colgate also relies on a case decided in the Northern District of Illinois, Curtis v. 7-Eleven,

Inc., in which the court held that claims about the recyclability of certain plates and cups used by
7
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7-Eleven were not misleading because “the term ‘recyclable’ ‘simply means that the product is
capable of being recycled. It is about [the] product itself, meaning its intrinsic character. It is not
about what happens to the product after it goes into the recycling bin.”” Id. at 14 (quoting No. 21-
6079, 2022 WL 4182384, at *1, 13 (N.D. Ill. Sept. 13, 2022)). According to Colgate, “[t]he court
rejected that theory of liability, dismissing the complaint ‘to the extent that Plaintiff contends that
the products are not recyclable because of the unavailability of recycling facilities’ given that ‘7-
Eleven never represented anything about the likelihood of recycling’ and ‘[t]he limited availability
of recycling facilities does not mean that the plates and cups [at issue in the litigation] are not
recyclable.”” 1d. (quoting 2022 WL 4182384 at *13, 17). Colgate calls “significant[ ]” “the Curtis
court[’s] express| ] reject[ion] [of] the plaintiff’s attempt to rely on the Green Guides

to establish consumer deception regarding the term ‘recyclable,” noting that ‘[i]t is not clear how
useful those Green Guides are when evaluating the views of a reasonable consumer at a
convenience store. Your average consumer at 7-Eleven probably doesn’t have the FTC’s policy
statements at his or her fingertips when picking up a bag of foam plates for the backyard BBQ.””
Id. (quoting 2022 WL 4182384 at *16).

Finally, Colgate points to a provision in California’s Public Resources Code reflecting that
the legislature has “recognized that ‘materials that are trending toward meeting the [Green Guides]
Requirements’ (but do not yet meet those requirements) may be considered recyclable given that
‘the continued increase in the collection, sorting, and viable responsible end market development .
.. [can] be disrupted by a loss of a recyclable designation.”” 1d. at 15 (quoting Cal. Pub. Res.
Code § 42061(a)(3)(B)).

Colgate argues that Swartz and Curtis are on point because Plaintiffs do not dispute that
the Products use tubes made from materials that are “capable of being recycled in the well-
established recycling stream for HDPE #2 plastic” and instead base their claims on “third-party
acceptance of the recyclable products for collection, sortation, and/or reprocessing[,]” which is
beyond Colgate’s control. Id. (emphasis in original). Furthermore, Colgate asserts, “it is in the
interests of consumers and the recycling industry alike for Colgate to identify the Products as

recyclable to educate stakeholders on the Products’ recyclability and hasten widespread

8
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acknowledgement of the Products’ suitability for the existing HDPE #2 plastic recycling stream.”
Id. (citing Cal. Pub. Res. Code § 42061(a)(3)(B)).

Colgate argues that Plaintiffs’ allegations relating to the “contamination risk” are not
plausible because the only fact alleged in support of this allegation is “a statement from Peter
Keller, Vice President of Sustainability at Republic Services, Inc., identifying ‘leftover toothpaste’
as a ‘concern’ with respect to the recyclability of toothpaste tubes.” 1d. (citing FAC { 40; Spelman
Decl., Ex. 1).

Colgate argues that a further reason the claims on the Product packages are not misleading
is that the packaging invites consumers to learn more on their websites, “where Colgate provides
transparent information regarding the market transition to recyclable tubes and advises consumers
to check their localities to confirm acceptance of toothpaste tubes during the transition period.” Id.
at 16. This information must be considered when evaluating whether the claims on the package
are misleading, Colgate contends. In particular, Colgate asserts, to determine whether a claim is
misleading, “product packaging should be examined in its full context because it would be
unreasonable to cherry-pick discrete statements to prove deception.” Id. at 16-17 (quoting Weiss v.
Trader Joe’s, 838 F. App’x 302, 303 (9th Cir. 2021); and citing Moore, 4 F. 4th at 883; Knowles
v. ARRIS Int’l PLC, 847 F. App’x 512, 513 (9th Cir. 2021); McGinity v. Proctor & Gamble Co.,
69 F.4th 1093, 1099 (9th Cir. 2023)).

According to Colgate, “in determining whether product labels are misleading or deceptive,
multiple courts have considered statements from a product’s website where a link to that website
was included on a product packaging, reasoning that such statements are incorporated by reference
into the product and thereby the plaintiff’s complaint.” 1d. at 17 (citing Stewart v. Kodiak Cakes,
LLC, 537 F. Supp. 3d 1103, 1121-22 (S.D. Cal. 2021)). Furthermore, Colgate contends, the Court

% ¢

need not accept Plaintiffs’ “conclusory allegations that ‘reasonable consumers do not visit
websites before making ordinary every day purchases” and that a “simple reference to a website
does nothing to cure the unqualified recyclability claims on the Products.’” Id. (quoting FAC

28). Colgate asserts that in fact, “courts frequently dismiss claims premised on allegedly

misleading labeling where the label contains qualifying language, reasoning that ‘a reasonable
9
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consumer . . . cannot look at only one statement to the exclusion of everything else and claim he
has been misled.”” 1d. (quoting Bobo v. Optimum Nutrition, Inc., No. 14-2408, 2015 WL
13102417, at *5 (S.D. Cal. Sept. 11, 2015); Garcia v. Sony Comp. Entm’t Am., LLC, 859 F. Supp.
2d 1056, 1065 (N.D. Cal. 2012)).

With respect to the allegations in the FAC that Plaintiffs Gershzon and Zella purchased
Colgate Total Toothpaste in August 2022 and October 2022, respectively, Colgate offers images
of the packaging it contends was used for Colgate Total Toothpaste at that time, which directs
people to the websites of the two products for “further information.” Id. at 17-18 (citing FAC 1
57-58; Spelman Decl., Ex. 4). It also offers pages from the Colgate website with FAQs that
“conveyed extensive information about Colgate’s ‘transition’ to recyclable tubes and disclosed
Colgate’s work to educate stakeholders regarding the ‘compatibility of recyclable tubes within the
current recycling system,” and to ‘shar[e] the technology’ for its ‘new recyclable tube’ ‘to help
turn “recyclable” into widely accepted and “recycled.” ” ” 1d. at 18 (quoting Spelman Decl., Exs.
5-6). Colgate emphasizes that “[t]he FAQs also advised (multiple times) that, ‘[dJuring this
transition phase, your community may not yet accept tubes for recycling. Consumers should check
with their local community programs.”” Id. (emphasis in original).

Similarly, as to the allegation that Plaintiff Lienhard purchased Tom’s Antiplaque and
Whitening Toothpaste in August 2022, Colgate points out that the statement “THE FIRST OF ITS
KIND RECYCLABLE TUBE” was printed on the back of the product’s label, along with a link to
the Tom’s of Maine website, tomsofmaine.com, where consumers were directed to “learn more”
regarding the recyclability of the tube. Id. at 18-19 (citing FAC 11 29, 57).2 Therefore, Colgate
asserts, none of the named Plaintiffs has pointed to any false or misleading claims on the Products
they purchased when the full context is considered. Id. Colgate further asserts in a footnote that to

the extent Plaintiffs Gershzon and Lienhard allege that they made additional purchases “[o]n

2 According to Colgate, the other Product Lienhard alleges she purchased, Tom’s Rapid Relief ,
does not contain any recyclability claims on the carton and therefore Lienhard does not have
standing to assert claims based on her purchase of that product. 1d. at 18 n. 12; see also Motion
at 8 (“The Tom’s Rapid Relief carton had (and still has) no recyclability claim. The

carton simply states in small text on the side of the carton that Tom’s ‘develop[ed] the first of its
kind recyclable tube.” See Spelman Decl., Exs. 9, 13.”).

10
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several occasions over the past four years[,]” FAC 49 57, 59, these allegations fail under Rule
9(b).% Id. at 18 n. 11.

Colgate also argues that the claims made on the Product labels are in compliance with the
requirements of the Green Guides and therefore Plaintiffs’ UCL unlawful claim fails to state
claim. Id. at 19-21. In particular, Colgate argues that because “the Products are compatible with
the HDPE #2 recycling stream, for which recycling facilities are ‘available’ to 87% of consumers”
— a fact that Plaintiffs do not dispute — Colgate’s claims “more than satisfy[y] the ‘substantial
majority’ threshold” established in the Green Guides. Id. at 20 (citing 16 C.F.R. § 260.12(b)(1)).
Colgate asserts that “this is not a case where the size, shape, or other physical characteristic of the
product allegedly renders it non-recyclable through existing recycling facilities.” Id. Instead,
Colgate contends, Plaintiffs allege that recycling facilities reject the Products because they are
allegedly unable to distinguish recyclable from nonrecyclable toothpaste tubes.” Id. (citing FAC
4) (emphasis in original). Thus, Colgate asserts, its “recyclable tubes can be recycled through ‘an
established recycling program’ available to the vast majority of consumers.” Id. (quoting 16
C.F.R. 8 260.12(a)).

Moreover, Colgate argues, any requirement for qualifying language under the Green
Guides is met by the disclosures on the websites included on the Product packaging. Id. at 21.
According to Colgate, Lizama v. H&M Hennes & Mauritz LP, No. 22-1170, 2023 WL 3433957
(E.D. Mo. May 12, 2023) is “instructive” on this question because in that case, the court relied on
qualifying statements made on the defendant’s website to reject the plaintiffs’ allegation that the
defendant’s claims about its “conscious choice” program violated the Green Guides. Id.

Finally, Colgate argues that Plaintiffs’ claim for injunctive relief should be dismissed as
moot and because Plaintiffs lack standing to seek such relief. Id. at 21-25. According to Colgate,
Plaintiffs’ claim for injunctive relief is moot because “the packaging for the Products with
recyclable claims now includes a disclosure advising consumers that their “community may not

yet accept tubes for recycling,” so they should ‘check locally’ to confirm.” Id. at 21 (citing

3 Because Colgate raised this issue only in a footnote and neither side meaningfully addressed this
question, the Court declines to rule on this challenge.

11
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Spelman Decl., Exs. 7, 12.). Furthermore, Colgate asserts, the Court should give no weight to
Plaintiffs’ allegations that “[a]t most, newer versions of the Products invite consumers to visit a
website by stating: ‘Learn more about our recyclable tube at colgate.com/goodness’” and that
“nothing about this disclosure limits the unqualified recyclability claims][,]” because these
allegations “conflict directly with the judicially noticeable images” supplied by Colgate. Id.
(quoting FAC 1 21 and citing Shwarz v. United States, 234 F.3d 428, 435 (9th Cir. 2000); Inre
Google Inc., No. 13-2430, 2013 WL 5423918, at *5 (N.D. Cal. Sept. 26, 2013)).

With respect to standing, Colgate argues that “there is no threat of future injury because
Plaintiffs are on notice that (a) the Products may not yet be accepted by recycling facilities in their
communities due to market forces; and (b) they can check if their local facilities accept toothpaste
tubes for recycling before purchasing the Products in the future.” Id. at 3-4. Colgate points to
Plaintiffs’ allegations that “they learned their respective municipal recycling programs do ‘not
accept toothpaste tubes for recycling[ |’ ” and argue that in light of those allegations, “Plaintiffs
cannot plausibly allege that they are unable to determine at the point of purchase if recycling
facilities that recycle the Products are available to a substantial majority of consumers or
communities in California’ or that they would be misled in future Product purchases.” Id. at 24
(citing FAC 11 57-60).

To support its position, Colgate points to Sinatro v. Barilla America, Inc., in which “the
plaintiffs sought injunctive relief in connection with their claim that the defendant’s labeling of its
pasta as ‘ITALY’S #1 BRAND OF PASTA’ was misleading because the pasta was not
manufactured in Italy.” Id. (citing 635 F. Supp. 3d 858, 865, 873-874 (N.D. Cal. 2022)).
According to Colgate, the court granted the defendant’s motion to dismiss the injunctive relief
claim, concluding that “the plaintiffs could not ‘reasonably claim that they [would] be deceived by
the challenged representations now that they know where the products are manufactured.” ” Id.
(citing 635 F. Supp. 3d at 875).

Finally, in support of the Motion, Colgate has offered sixteen exhibits and asks the Court
to take judicial notice of them. See generally Declaration of Kate T. Spelman in Support of

Defendant Colgate-Palmolive Company’s Motion to Dismiss First Amended Class Action
12
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Complaint (“Spelman Decl.”); Defendant Colgate-Palmolive Company’s Request for Judicial
Notice in Support of Motion to Dismiss First Amended Class Action Complaint (“RJN”).
2. Opposition

Plaintiffs agree with Colgate that as to all of their claims, they must plead that Colgate’s
statements and omissions were likely to deceive a reasonable consumer in order to state a claim.
Opposition at 4-5. They reject Colgate’s argument that they have not met that requirement,
however, asserting that they allege plausible claims based on the allegations that: 1) Plaintiffs
“saw the claim ‘Recyclable Tube’ on the labeling of the Products and reasonably understood that
the Products were recyclable[;]” 2) “municipal recycling programs where Plaintiffs live do not
accept the Products for recycling[;]” and 3) “there are no recycling programs that are capable of
recycling the Products in California where Plaintiffs purchased the Products.” Id. at 5 (citing FAC
1 4, 43, 57-59). According to Plaintiffs, “[cJourts have routinely found similar allegations
sufficient to plead an actionable misrepresentation.” Id. (citing Smith v. Keurig Green Mt., Inc.
(“Smith 1), 393 F. Supp. 3d 837, 842 (N.D. Cal. 2019); Hanscom v. Reynolds Consumer Prods.
LLC (“Hanscom I””), No. 21-cv-03434-JSW, at *9 (N.D. Cal. Oct. 1, 2021); Mattero v. Costco
Wholesale Corp., 336 F. Supp. 3d 1109, 1117 (N.D. Cal. 2018)).

Plaintiffs further assert that Colgate’s statements are “presumptively deceptive” under the
Green Guides, which are incorporated into California law through the Environmental Marketing
Claims Act (“EMCA”). Id. at5. In particular, according to Plaintiffs, “it is presumptively
deceptive to market a Product as recyclable ‘[w]hen recycling facilities are [not] available to a
substantial majority of consumers or communities where the item is sold.”” 1d. (quoting 16 C.F.R.
8§ 260.12(b)(1) (emphasis added in Plaintiffs’ brief). Plaintiffs further assert, “[t]he term
‘substantial majority,” as used in this context, means at least 60 percent.” Id. (citing 16 CFR §
260.12(b)(1)).

Plaintiffs contend their position finds support in Smith I, which involved “facts [that]
closely parallel” the facts here. 1d. In Smith I, the plaintiffs “alleged that the defendant’s
coffee pods were falsely and deceptively labeled as recyclable” because although “the pods

were made of a polypropylene (#5), which is a material that is technically recyclable . . . recycling
13
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facilities could not recycle the pods because their equipment was incapable of sorting the pods
from unrecyclable materials.” Id. (citing 393 F. Supp. 3d at 842). According to Plaintiffs, the facts
of Smith | were also similar to the allegations here because in that case, the plaintiffs “alleged that
the products were not recyclable because of the contamination risk caused by the coffee grounds
in the pods.” Id. Plaintiffs contend the court in Smith I, “consistent with the Green Guides, held
that the claim was actionable and had the tendency to deceive consumers because, even though
polypropylene (#5) is technically recyclable, the pods could not actually be recycled by
established recycling programs.” 1d. (citing 393 F. Supp. 3d at 847).

Plaintiffs also contend Hanscom I supports their position. Id. at 7. In that case, according
to Plaintiffs, “the plaintiffs alleged that the defendant’s trash bags were deceptively labeled as
‘Recycling Bags’ which led reasonable consumers to believe that the products were recyclable and
suitable for recycling.” Id. (citing Hanscom I, No. 4:21-cv-03434, ECF No. 41 at 1-2). As in this
case, Plaintiffs assert, the plaintiffs in Hansom | alleged that the products were “unrecyclable even
though they were made of LDPE plastic film, which is theoretically recyclable but non-recyclable
in practice.” Id. Also similar to the facts here, Plaintiffs contend, the plaintiffs in Hanscom |
“alleged that the products were classified as a contaminant and were banned by recycling
programs because they easily get caught in machinery and actively undermine the recycling
process.” Id. According to Plaintiffs, the court in Hanscom I, “applying sections 260.12(a) and
260(d) held that ‘Plaintiff has plausibly alleged that the recycling claim is prohibited under the
FTC’s Green Guides.’ ” Id. (quoting Hanscom I, No. 4:21-cv-03434, ECF No. 41 at 12-15).

Plaintiffs argue that Colgate’s theory of “intrinsic” recyclability is inconsistent with
California law. Id. at 8-10. First, they assert that under the Green Guides “a product is
‘Recyclable’” when ‘it can be collected, separated, or otherwise recovered from the waste stream
through an established recycling program for reuse or use in manufacturing or assembling another
item.” ” Id. at 8 (quoting16 C.F.R. § 260.12(a) (emphasis added in Plaintiffs’ brief). According to
Plaintiffs, “[t]he word ‘can’ must be read in conjunction with the language ‘through an established
program for reuse.’ It is not enough that a product theoretically can be recycled as Colgate argues;

it must be capable of being recycled by an established recycling program (i.e., a non-theoretical
14
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program).” ld. Plaintiffs contend “the FTC explicitly affirmed this standard when it interpreted
section 260.12(a) in the FTC Green Guides Statement of Basis and Purpose: ‘[t]o make a non-
deceptive unqualified claim, a marketer should substantiate that a substantial majority of
consumers or communities have access to facilities that will actually recycle, not accept and
ultimately discard, the product.”” Id. (emphasis added in Plaintiffs’ brief). Plaintiffs further

(13

contend Colgate’s “strictly theoretical definition of recyclability in § 260.12(a), based on the
technical recyclability of a product, would also render the ‘substantial majority’ language in §
260.12(b)(1) void, which violates first principles of statutory construction.” Id. at 8-9 (citing 16
C.F.R. 8 260.12(b)(1)).

Plaintiffs also point to the statement in the Green Guides that “[a]n item that is made from
recyclable material, but, because of its shape, size, or some other attribute, is not accepted in
recycling programs, should not be marketed as recyclable.” Id. at 9 (quoting 16 C.F.R. §
260.12(d)). Plaintiffs argue that this guidance applies here for two reasons. First, the shape of the
products — which is allegedly similar to unrecyclable toothpaste tubes— is one of the reasons they
are not accepted by recycling programs. Id. (citing FAC { 31-35). Second, the difficulty of
properly cleaning the tubes, which risks contamination of the waste stream, is an “other attribute”
that allegedly makes the Products nonrecyclable. Id. (citing FAC { 39).

Plaintiffs reject Colgate’s reliance on Swartz | and Swartz Il, arguing that the Swartz case
is distinguishable. 1d. at 9-10. According to Plaintiffs, that case involved plastic water bottles
labeled as “100% Recyclable[,]” which the plaintiffs asserted was misleading because “a total of
28% of each bottle (including the labels and caps) could not be recycled.” Id. at 10 (citing Swartz
I1, No. 21-cv-04643-JD, 2023 U.S. Dist. LEXIS 130246, at *9, 11). The plaintiffs conceded,
however, “that the bottles met the definition of recyclable under the Green Guides[,]” Plaintiffs
assert, and therefore, “the question was whether the addition of the ‘100%’ caused the defendants’
‘Recyclable’ claim to become deceptive.” Id. at 9-10. According to Plaintiff, the court in Swartz
“acknowledged that the Green Guides turned on whether a product “can be recycled by [an]
existing recycling program.” Id. at 10 (citing Swartz I, No. 21-cv- 04643-JD, 2022 U.S. Dist.

LEXIS 209641, at *4). Plaintiffs note, however, that the Green Guides are “silent on the use of
15
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the language ‘100%.”” Id. In any event, Plaintiffs argue, the court in Swartz ultimately dismissed
the Second Amended Complaint “because the plaintiffs had not pleaded enough facts to plausibly
support that the labels and cap were not actually being recycled by recycling facilities in
California.” Id. (citing Swartz Il, No. 21-cv-04643-JD, 2023 U.S. Dist. LEXIS 130246, at *8).

Plaintiffs argue that here, in contrast to Swartz, they have alleged “specific facts regarding
why the Products cannot be recycled” (“because the Products look identical to non-recyclable
items and cannot be effectively distinguished and the Products are unrecyclable contaminant[,]”
id. (citing FAC 11 4, 31-43)) and details that render these allegations plausible, including “a
Bloomberg Article ([FAC] 1 5), quotes from representatives of the two largest waste
management companies in the country ([FAC] 11 5, 40), a nonprofit database of recycling
programs ([FAC] 1 43), the recycling website San Francisco and the websites of Republic and
Waste Management (FAC] 1 36-37, 43), and Colgate’s own admissions that it is ‘continu[ing] the
work beyond technical recyclability’ and . . . ‘that acceptance [of the Products] may still be
limited[,]” ([FAC] § 6, 42).” Id.

Plaintiffs further contend that Curtis v. 7-Eleven, Inc., is “easily distinguished” because in
Illinois the Green Guides do not have the weight of law and are “merely persuasive.” 1d. (citing
No. 21-cv-6079, 2022 U.S. Dist. LEXIS 164850, at *1 (N.D. Ill. Sep. 13, 2022)). Plaintiffs argue
further that the court in Curtis engaged in “specious reasoning” when it rejected the Green Guides
standards “because reasonable consumers do not have the Green Guides at their fingertips when
shopping at a convenience store.” Id. (citing 2022 U.S. Dist. LEXIS 164850, at *44). Plaintiffs

reason:

Although reasonable consumers are not necessarily aware of the exact
standards contained in the Green Guides, the FTC has determined
that, in its expertise, reasonable consumers expect that there is a 60%
or greater chance that a product labeled as ‘recyclable’ can be
recycled by their local recycling program (i.e, more probable than
not). See 16 C.F.R. § 260.1 (explaining that the Green Guides provide
the ‘Commission’s view on how reasonable consumers likely
interpret certain claims.’). Even if the Green Guides are not
mandatory in Illinois, Curtis was wrongly decided because the court
effectively held, as a matter of law, that no reasonable consumer could
understand “recyclable” in the manner expressed by the FTC in the
Green Guides. At minimum, the plaintiff’s allegations regarding how
reasonable consumers understood the recyclable claims were

16
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plausibly supported by the Green Guides and this should have created
a question for the trier of fact.

Id. at 11.

Plaintiffs also reject Colgate’s reliance on Swartz and Curtis for the proposition that for
“equitable reasons[,]” “Colgate should not be held responsible for its deceptive representations”
because the recyclability of its Products is “tied to forces and circumstances well beyond
defendants’ control[.]” 1d. (quoting Motion at 15). Plaintiffs argue that “Colgate’s labeling,
which is what Plaintiffs’ claims challenge, is completely within Colgate’s own control.” 1d.
(emphasis in original).

Plaintiffs also reject Colgate’s argument that its website disclosures “cure” its
misrepresentations, arguing that “[i]t is manifestly unreasonable that a consumer would see
Colgate’s unambiguous ‘Recyclable Tube’ claim, see the fine-print reference to
‘learn more’ at colgate.com/goodness, visit the website on his or her smart phone while standing
in a grocery store aisle, and then review the entire website to verify that the ‘Recyclable Tube’
claim is true.” Id. at 12. It also notes that “the webpage addresses for the FAQs that Colgate
offers as evidence that it effectively disclaimed its ‘Recyclable Tube’ claims through its website
do not match the webpage addresses that it prints on its packaging.” Id. at 12 n. 10 (citing
Spelman Decl., Exs. 5 (www.colgate.com/en-us/power-of-optimism/faq), 6 (https://

www.colgate.com/en-us/our-mission/sustainability/fag), 10 (www.tomsofmaine.com/

ourpromise/caring-for-the-planet/recyclable-tube), 11 (same)). Therefore, Plaintiffs contend, “a
consumer would have to thoroughly scour multiple pages of Colgate’s website to find the FAQs
and the disclosures.” Id.

Plaintiffs argue that courts in this Circuit “invariably reject” similar arguments, pointing to
the Ninth Circuit’s holding in Williams v. Gerber Prods. Co., that “reasonable consumers should
[not] be expected to look beyond misleading representations on the front of the box to discover the
truth from the ingredient list in small print on the side of the box.” Id. (quoting 552 F.3d 934, 939
(9th Cir. 2008)). Plaintiffs also cite Hernandez v. Radio Sys. Corp., No. ED CV 22 1861 JGB
KKX, 2023 WL 4291829, at *8 (C.D. Cal. May 10, 2023) and Cisco Sys. Inc., No. 18-cv-07576-

CRB, 2019 U.S. Dist. LEXIS 212028, at *25 to support its argument that reasonable consumers
17
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are not expected to read the totality of a product’s website and online manuals before buying the
product. Id.

As to Colgate’s citation to Cal. Pub. Res. Code § 42061(a)(3)(B) in support of its position,
Plaintiffs contend that section “empowers the California Department of Resources Recycling and
Recovery to provide an exemption from the substantial majority standard for products that are
trending toward acceptance by 60% recycling facilities” but that “Colgate has received no such
exemption from the California Department of Resources and Recycling and Recovery.” Id. at n.
9.

Plaintiffs rejects as misleading Colgate’s reliance on Stewart v. Kodiak Cakes, LLC, 537 F.
Supp.3d 1003, 1120 (S.D. Cal. 2021) to suggest that statements on its websites are incorporated
into the Product labels. 1d. at 13. According to Plaintiffs, “[t]he portion of Stewart that Colgate
quotes is a discussion regarding whether particular labels were incorporated by reference by the
plaintiff’s complaint.” Id.

Plaintiffs also reject Colgate’s argument that “learn more” language on the Product labels
is qualifying language. Id. at 13 (citing Motion at 24). Plaintiffs argue that “nothing in this
language is qualifying because it does not alert consumers that they would find additional
information on Colgate’s website that in any way limits its unambiguous front label
claim.” Id. In contrast, Plaintiff asserts, the case cited by Colgate, Bobo v. Optimum Nutrition,
Inc., No. 14CV2408 BEN (KSC), 2015 U.S. Dist. LEXIS 187233, at *10 (S.D. Cal. Sep. 11,
2015), involved language that clearly qualified the claim that was alleged to be misleading, that
the product was “100 % WHEY.” Id. In particular a label also included the language “DOUBLE
RICH CHOCOLATE” flavored and “100% OF THE PROTEIN FROM WHEY,” clarifying that
“100% WHEY” did not mean that there were no other ingredients in the product. Id. (citing 2015
U.S. Dist. LEXIS 187233, at *10).

Likewise, Plaintiffs contend, Lizama v. H&M Hennes & Mauritz LP, No. 4:22 CV 1170
RWS, 2023 U.S. Dist. LEXIS 83704, at *1 (E.D. Mo. May 12, 2023) is distinguishable because in
that case, the plaintiffs affirmatively alleged that they had visited the defendant’s website to learn

about the “conscious choice” label and predicated their deceptive practices claims on statements
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they found on the website. Id. at 14-15. In addition, Plaintiffs assert, the claims in that case
involved different provisions of the Green Guides than the ones at issue in this case. Id.

Plaintiffs also contend their claims are adequately pled based on allegations that Colgate’s
omissions amounted to fraudulent concealment. Id. at 15-16. In particular, “Plaintiffs allege that
Colgate’s omissions are contrary to representations it actually made.” Id. at 15 (citing FAC
99 82, 92, 96, 101, 121). According to Plaintiffs, “Colgate affirmatively states that the Products
have a ‘Recyclable Tube.’” Id. (citing FAC 1 1,19-25). “However, contrary to that assertion,
Colgate fails to disclose that the Products ‘contaminate[] the recyclable waste stream, which
makes the Products unrecyclable and jeopardizes the recyclability of truly recyclable materials.””
Id. (citing FAC 1 4-5, 33-43). These allegations are sufficient to plead fraudulent concealment,
Plaintiffs contend. Id. (Rushing v. Williams-Sonoma, Inc., No. 16-cv-01421-WHO, 2016 U.S.
Dist. LEXIS 108657, at *21 (N.D. Cal. Aug. 15, 2016); Rutledge v. Hewlett-Packard Co., 190
Cal. Rptr. 3d 411, 421 (Cal. Ct. App. 2015)).

Finally, Plaintiffs contend they have “adequately alleged that Colgate’s practice of
marketing the Products as having a ‘Recyclable Tube,” while omitting material information
regarding the Products’ true recyclability, constitutes ‘unfair’ trade practice” under the UCL each
of the three tests that apply to such claims. Id. at 16-17.

Plaintiffs reject Colgate’s challenge to its claim for injunctive relief. Id. at 17-23. With
respect to Colgate’s mootness argument, Plaintiffs contend Colgate’s position fails “because (1)
the disclaimer on Colgate’s updated packaging is illegal and inadequate and (2) even it was
adequate, Colgate has not met its heavy evidentiary burden to prove that the label change is
permanent.” Id. at 18. On the first point, Plaintiffs point to the Green Guides requirement that
“the lower the level of access to an appropriate facility, the more strongly the market should
emphasize the limited availability of recycling for the product.” Id. (quoting 16 C.F.R. 8
260.12(a)(2)). According to Plaintiffs, the examples offered in the Green Guides to illustrate this
requirement establish that Colgate’s vague disclaimer that “communit[ies] may not yet accept
tubes for recycling” runs afoul of this guidance. Id. In particular, Plaintiffs point to the following

statement in the Green Guides: “For example, if recycling facilities are available to slightly less
19
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than a substantial majority of consumers or communities where the item is sold, a marketer may
qualify a recyclable claim by stating: ‘This product [package] may not be recyclable in your area.’
” 1d. (quoting 16 C.F.R. 8 260.12(a)(2)) (emphasis added in Plaintiffs’ brief). On the other hand,
Plaintiffs note, “the Guides expressly state that the disclaimer ‘[c]heck to see if recycling facilities
exist in your area’ would be deceptive on a product that is marketed nationally if recycling
programs for the product were only ‘available to some consumers, but not available to a
substantial majority of consumers nationwide.” ” 1d. (quoting 16 C.F.R. § 260.12, example 4).
Similarly, Plaintiffs assert, the disclaimer here is misleading “because it improperly leads
consumers to believe that the Products are likely recyclable in their area when virtually no
programs accept them for recycling.” Id. (emphasis in original).

Even if the Court “disagrees with the Green Guides[,]” Plaintiffs argue that it should not
rule on the question of whether the disclaimer is adequate at the 12(b)(6) stage of the case because
“whether a disclaimer adequately cures a misrepresentation is a factual question unsuitable for
determination on a motion to dismiss.” Id. (citing Mullins v. Premier Nutrition Corp., 178 F.
Supp. 3d 867, 892 (N.D. Cal. 2016)). Plaintiffs argue further that Colgate bears a heavy burden to
show that it will not resume its illegal conduct — which is also a factual question — and that the
statements in its brief regarding the likelihood that it will “resume its illegal conduct” are
insufficient to warrant ruling in Colgate’s favor on a motion to dismiss. Id. at 20 (citing
Rosebrock v. Mathis, 745 F.3d 963, 971 (9th Cir. 2014); Fikre v. FBI, 904 F.3d 1033, 1037-41
(9th Cir. 2018)).

Plaintiffs also challenge Colgate’s argument that they do not have standing to seek
injunctive relief, citing Davidson v. Kimberly-Clark Corp., 873 F.3d 1103 (9th Cir. 2017). Id. at
20-23. According to Plaintiffs, in Davidson the plaintiff sought injunctive relief based on similar
allegations, namely, that she wished to purchase defendants’ “flushable” wipes if they were truly
flushable. Id. (citing Davidson, 873 F.3d at 1116). In that case, Plaintiffs contend, the Ninth
Circuit found that “the fact that the plaintiff wanted to purchase the product again and that she
could not rely on the label’s truthfulness was a sufficient informational injury to confer Article III

standing.” Id.
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Plaintiffs reject Colgate’s reliance on Sinatro v. Barilla America, Inc., 635 F. Supp. 3d 858
(N.D. Cal. 2022), arguing that that case is distinguishable from Davidson and the facts here
because “Barilla pasta had a disclosure that it was made in ‘Made in the USA’ on the box.” 1d.
(citing 635 F. Supp. 3d at 874-875). According to Plaintiffs, “[t]his fact matters because the
plaintiff would be able to check the product, at the point of sale, to determine whether it was still
‘Made in USA.” That is not the circumstance here because there is nothing on the Products that
clarify whether the ‘Recyclable Tube’ claim is true or false.” Id. at 22.

Finally, Plaintiffs object to Colgate’s request for judicial notice of sixteen exhibits,
asserting that it is an “example of what the Ninth Circuit has recently termed a ‘concerning

29

pattern[ |* ” of “ ‘pile[ing] on numerous documents to [its] motion to dismiss’ ‘to undermine the
complaint, and hopefully dismiss the case at an early stage.”” Id. at 23 (quoting Khoja v.
Orexigen Therapeutics, Inc., 899 F.3d 988, 998 (9th Cir. 2018)).

3. Reply

In its Reply, Colgate reiterates its argument that Plaintiffs have failed to plausibly allege
that it has made misleading statements on the Product packaging, arguing that “this Court should
reject Plaintiffs’ attempt to collapse the distinction between their ‘deceptive’ and ‘unlawful’
claims by elevating an alleged violation of the Green Guides to “per se” deception of reasonable
consumers under California law.” Reply at 2. Colgate argues further that the Court should reject
Plaintiffs’ attempt to distinguish Swartz and Curtis. Id. at 3-4.

Colgate re